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Validity and Time of Presentment 
Through the Clearing House 


Fletcher R. Andrews* 


This article originally appeared in the Western Reserve Law Review and is reprinted 
with the permission of the editors 


The purpose of this article is to examine and discuss the decisions 
relating to the validity of presenting checks for payment through the 
clearing house and the decisions relating to the time of presentment of 
checks where presentment is made through the clearing house. 


An extended description of the operation of the city clearing house 
is not necessary to an understanding of the legal problems presented.* 
It is sufficient to recall that in a city which has a clearing house, each 
bank takes its checks to the clearing house, where all checks drawn on 
a given bank are delivered to its clerk or messenger, who takes them to 
the drawee bank, where they are examined and debited against the 
drawer’s account, or returned if not good. Temporary credits and 
debits are entered at the clearing house, but may be revoked under 
certain conditions with which we are not here concerned.’ If not so 
revoked, they become final. 


Validity of Presentment at or through the Clearing House 


The Negotiable Instruments Law requires that the instrument be 
presented for payment in order to charge the drawer and indorsers, and 
that the presentment be made at a proper place as therein defined.” By 
Section 73 (2), presentment for payment is made at a proper place: 


Where no place of payment is specified, but the address 
of the person to make payment is given in the instrument 
and it is there presented. 


*(A.B., 1916, Dartmouth College; LL.B., 1925, Western Reserve University; J.S.D., 1941, 
Yale University) Dean Fletcher R. Andrews has been on the faculty of Western Reserve 
University School of Law since 1927. His contributions to legal periodicals have included 
articles on Bills and Notes and Ohio annotations to the RestatEMENT oF CONFLICT OF 
Laws—for which he is the Ohio annotator. He was editor of Batpwin’s Onto Law 
<a (Supp. 1981), and associate editor of THrockmorton’s Onto GENERAL CopE 
1 9). 

* For such a description, see Andrews, The Operation of the City Clearing House, 51 Yate 
L. J. 582 (1942). 

*See Andrews, supra note 1, at 590. 

* NecotiaBLe InstrumENts Law § § 70, 72 (3). Section 185 makes these and the other 
sections cited infra applicable to checks. 

“Section 191 defines “person” as including a body of persons, whether incorporated or not. 
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Interpreted literally, this authorizes presentment at the office of the 
bank if the address appears upon the check, but does not,tell the holder 
what to do with a check which omits the address. Happily, the void 
is filled by the next subsection, providing that presentment for payment 
is made at the proper place: ° 

(3) Where no place of payment is specified and no ad- 
dress is given and the instrument is presented at the usual 
place of business . . . of the person to make payment.’ 

Nothing in the quoted sections designates the clearing house as a 
proper place for presentment. However, as explained above, the drawee 
bank’s delivery clerk brings the packages of checks from the clearing 
house to his bank, where the checks are examined and either honored 
or returned dishonored. Thus, under the ordinary procedure, the check 
actually reaches the office of the drawee bank, and if the delivery of the 
checks by the delivery clerk to the proper employee at the bank consti- 
tutes a presentment for payment, the Negotiable Instruments Law is 
satisfied. From a common sense viewpoint the routine referred to should 
be regarded as a presentment for payment, The purpose of requiring 
such presentment is to find out whether or not the drawee is willing to 
pay the check. This is accomplished as well through the medium of the 
clearing house as by direct presentment at the drawee’s counter. 


The situation is analogous to that involved in an early New York 
case, decided before the establishment of the clearing house. Pursuant 
to the custom then existing in New York, the drawee bank’s porter 
called upon the plaintiff bank and received from it the checks held 
against the drawee. The porter took the checks to the drawee bank’s 
office, where the check in litigation was dishonored and sent back to 
the plaintiff bank. In a suit by the latter against an indorser, the 
court decided that there had been a valid presentment. Considering 
.the drawee bank’s porter as plaintiff’s agent for the purpose of presenting 
the check, the court held that the procedure was as effectual as a direct 
presentment by one of the plaintiff’s officials.* 


No less effectual is a presentment through the clearing house, and 
the courts. have upheld such a method.’ -As remarked in the Columbia- 
Knickerbocker Trust Company case,’ the clearing house routine obviates 
the necessity of having someone stand at the counter of the drawee bank 
to receive payment, and answers the same purpose. Since the check 
actually reaches the drawee bank’s office and is handed to the employee 
whose duty it is to honor or dishonor it, Section 73 of the Negotiable 
Instruments Law is satisfied’ 


“It should be noted in passing that by the first subsection of § 78 presentment is made 
at the proper place, “Where a place of payment is specified in the instrument and it is 
there presented.” 
*Merchant’s Bank v. Spicer, 6 Wend. 443 (N.Y. 1881). 
* Columbia-Knickerbocker Trust Co. v. Miller, 215 N.Y. 191, 109 NE. 179 (1915); 
Turner v. Bank of Fox Lake, 3 Keyes 425 (N.Y. 1867); Harris v. Packer, 8 Tyr. 370 n. 
(Lent Assizes, 1883); accord, Commercial and Farmers’ National Bank of Baltimore v. 
First National Bank of Baltimore, 30 Md. 11 (1869) (presenting check through clearing 
house not negligence; consequently, no recovery from holder by drawee on forged check) . 
The principle is tacitly recognized in many of the cases cited in the next section of this 
paper, a with the time of presentment for payment. 

4s ‘ 
* The custom of presentment through the clearing house does not. invalidate a presentment 
at the drawee’s office. Kleekamp vy. Meyer, 5 Mo. App. 444. (1878). 
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Section 6 of the Bank Collection Code stipulates that it shall be 
deemed the exercise of ordinary care to present a check for payment 
through the clearing house. However, this code concerns the legal 
relationship between the depositor and the collecting bank, and its appli- 
cation would ‘not extend to a suit against the drawer or an indorser 
other than the depositor.” 

The Columbia-Knickerbocker Trust Company case placed some em- 
phasis upon the fact that the presentment took place through, rather 
than at, the clearing house; and, as previously noted, in the ordinary 
clearing house routine the check reaches the drawee bank’s office. But 
suppose the presentment is looked upon as occurring at the clearing 
house. May it be successfully contended that this satisfies the law? 


It has already been maintained that the chief reason for presenting 
an instrument for payment is to find out whether the instrument is to 
be honored or dishonored. If a factual situation arises wherein the 
drawee’s clearing house clerk has final authority to pass upon this ques- 
tion at the clearing house, it is desirable that presentment at the clearing 
house be regarded as sufficient. There is authority for this position at 
common law.” 

An analogous situation existed in Geibe v. Chicago Lake State Bank, 
an unusual case decided by the Minnesota Supreme Court.” The drawer 
of a check sued the drawee for damages for loss of credit resulting from 
the dishonor of the check. The drawee claimed that the check had never 
been presented to it for payment, and therefore could not have been 
dishonored. The drawee did not belong to the local clearing house, but 
cleared through the X bank as its.clearing agent. The bank holding the 
check presented it to the X bank at the clearing house. The facts do 
not show whether the check reached the office of the X bank. At any 
rate, it never reached the drawee bank, for, due to the state of the drawee 
bank’s account with the X bank, the latter dishonored the check. The 
court held the presentment to the clearing agent sufficient, and the 
drawer recovered despite the fact that the drawee would have paid the 
check had presentment been made to it directly. 


May we not argue from this decision that if a check is presented at 
the clearing house to an agent of the drawee, clothed with the power to 
honor or dishonor the check, the presentment is sufficient? 


Of course, one obstacle to the use of the Geibe case to sustain the 
above argument arises from the fact that the drawee was the party 


* The Bank Collection Code was drafted by counsel for the American Bankers Association 
and has been adopted in a number of states. For a list of the states see Leary, Deferred 
Posting and Delayed Returns, 62 Harv. L. Rev. 905, 919 n, 28 (1949). 
* Reynolds v. Chettle, 2 Camp. N.P. 596, 170 Eng. Rep. 1263 (1811); cf. Robson and 
Waugh v. Bennett, 2 Taunt. 388, 127 Eng. Rep. 1128 (CP. 1810). The argument 
in the text likewise finds support by implication in the following dictum in 

State Bank v. Weiss and Rubin, 46 Misc. 93, 94, 91 N.Y. Supp. 276, 277 (Sup. Ct. 1904): 
“The arrival of the checks at the branch is to be taken as their first presentation for 
payment or dishonor, for it is not to be supposed that the accountant and messengers 
attending the morning session at the clearing house are equipped for more than com- 
parisons and verifications of lists and balances. Payment there was made without pre- 
sentation, and accepted subject to future examination of the paper.” 

In Bistline v. Benting, 39 Idaho 534, 228 Pac. 309 (1924), counsel raised the point, 
but the court was able to avoid deciding it. 
* 160 Minn. 89, 199 N.W. 514 (1924), 9 Mun. L. Rev. 67 (1924). 
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setting up the lack of presentment. Since the drawee, by appointing 
the X bank its clearing agent, consented to a presentment to the X bank, 
its position differed from that of a drawer or indorser sued by the holder. 
In the latter instance, the drawer, presumably ignorant of the relation- 
ship between the drawee and the X bank, may scarcely be said to have 
consented to such a presentment unless considered as impliedly consent- 
ing to the whole of the clearing house procedure, including the regulations 
for clearing by nonmembers.” 

Admitting the desirability of upholding a presentment at the clearing 
house if the drawee’s agent has authority to honor or dishonor the check, 
there remains the question of whether or not the Negotiable Instruments 
Law permits such a presentment. Adverting to the second and third 
subdivisions of Section 73, it requires quite a stretch of the imagination 
to hold that presentment at the clearing house constitutes presentment 
at either “the address of the person to make payment” or “the usual 
place of business . . . of the person to make payment,” although one 
might argue, with some degree of logic, that “the usual place of business” 
for the purpose of honoring or dishonoring checks includes the place at 
which a duly authorized agent is stationed for that purpose. 


The fourth subdivision of Section 73 offers a stronger possibility for 
reaching the desired end. It reads: 
[Presentment for payment is made at the proper place: ] 
In any other case if presented to the person to make pay- 
ment wherever he can be found .. . 
In a proper case a court might well hold that the bank was “found” 
at the clearing house in the person of the authorized agent.“ 
Interesting as speculation upon the validity of presentment for pay- 
ment at the clearing house may be, the matter is ordinarily of academic 
interest only, for, as has been indicated, clearing house procedure in the 
United States does not contemplate anything more at the clearing house 
than the exchange of items and calculation of balances. The honoring 
or dishonoring of the items takes place at the office of the drawee bank. 


Time of Presentment 


Section 186 of the Negotiable Instruments Law reads as follows: 
A check must be presented for payment within a reason- 
able time after its issue or the drawer will be discharged from 
liability thereon to the extent of the loss caused by the delay. 
Section 193 provides that in the determination of what is a reasonable 
or an unreasonable time, “regard is to be had to the nature of the 
instrument, the usage of trade or business (if any) with respect to such 
instruments, and the facts of the particular case.” 
The typical situation involving the above sections occurs when the 
drawee bank fails, as a consequence of which the check is dishonored. 
If the presentment took place within a “reasonable time,” the payee’s 


* The effect of clearing house rules on nonmembers will be covered in a subsequent 
article. In the presentment cases the courts for the most part do not consider the question 
of express or implied consent by nonmembers to clearing house procedure but base their 


decisions solely upon the Negotiable Instruments Law requirements with reference to 
method and time of presentment. 
** Might Negotiable Instruments Law § 196 be invoked to help solve the problem? 
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position against the drawer is secure; otherwise the payee (or other 
holder) must suffer the loss.” 


In view of the drastic effect of a failure to present the check within 
a reasonable time, it is important to determine what constitutes a reason- 
able time. If the payee and drawee are in the same city, it is generally 
held that the check must be presented before the close of banking hours 
on the next business day after its issue, and this is true both at common 
law and under the Negotiable Instruments Law.” 


With the wisdom of this “one-day rule” we are not concerned. The 
problem of present interest involves the relaxation of the rule to con- 
form to customary methods of check collection in clearing house cities. 
It is not usual for the payee to present his checks directly to the drawee 
bank. Instead, he deposits them in his own bank. This he may do in 
person or through the mails. The bank of deposit, in turn, does not 
make direct presentment either. It sends the checks to the clearing 
house, where they are delivered to the drawee’s clerk, and by him taken 
to the drawee. The complete routine usually consumes more than a day. 
Thus, for example, a check might be received by the payee on Monday, 
deposited in his bank on Tuesday, and cleared on Wednesday, resulting 
in a technical violation of the “one-day rule.” Yet it is unreasonable to 
expect the payee or the bank of deposit to make direct presentation on 
Tuesday; in fact, such a requirement would entirely upset the beneficial 
clearing procedure and would necessitate a return to the evils of the pre- 
clearing house era.” Of course, the delay might be averted if the payee 
received the check at an early enough hour on Monday to enable him to 
deposit it on the same day, for it could then be cleared on Tuesday. But 
he might receive the check at such a time or under such circumstances 
that it would be an unjustified inconvenience to require him to deposit 
it on the same day. Furthermore, such a requirement fails to take 
account of the rather prevalent custom of depositing by mail. 


There is no reason for courts to refuse recognition of the customary 
procedure. In fact, Section 193 enjoins upon them the duty to recognize 
it. And this section, together with Section 186, has been regarded as 
merely expressing the common law.* Hence, both before and after the 
adoption of the Negotiable Instruments Law, courts should have made 
an exception to the “one-day rule” if necessary to conform to local busi- 
ness usage. 


5 Of course, the suit may be against an indorser rather than the drawer. In that case 
§ 71 of the Negotiable Instruments Law applies, plus § 185, making the provisions 
relating to bills of exchange applicable to checks. As against the indorser, failure to 
present within a reasonable time operates as an absolute discharge, regardless of the 
question of loss. NercoTiaBLe InstruMENTs Law § 70; Beuret’s BRANNAN, NEGOTIABLE 
InstRuUMENTs Law 996, 1292 (7th ed. 1948); BiaeLtow, Bits, Notes, anp Cuecks § 226 
(3d ed. 1928). The question of the burden of showing loss, presumptions, etc., is beyond 
the scope of this paper. See Beuret’s Brannan, NecoTIABLeE InstruMENTS Law 1298 
(7th ed. 1948). 

 BeuTet’s BRANNAN, op. cit. supra note 15, at 1296; BiceLow, op. cit. supra note 15, at 
159, 266; 5 U.L.A. (pt. 2) 662 (1948); 20 Banxina L. J. 18 (1903); 8 U. or Cun. L. 
Rev. 204 (1984). It is obviously impracticable to treat this matter fully. We are dealing 
with only one phase of it; i.e., clearing house presentment. 

7 See Andrews, supra note 1, at 582, 584, 603. 

* Maryland Title Guarantee Co. v. Alter, 167 Md. 244, 173 Atl. 200 (1934); Farm and 
Home Savings and Loan Association v. Stubbs, 231 Mo. App. 87, 98 S.W. 2d 820 (1986); 
Rosenbaum and Mendel v. Thomas, 8 Tenn. App. 89 (1928). 
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In most of the decided cases the payee received the check after bank- 
ing hours. This obviously strengthens the payee’s case, although even 
in such a situation a confirmed “one-day rule” court might refuse to 
budge. However, a majority of the states which have decided the 
question have held that if the payee receives the check after banking 
hours and it is presented through the clearing house two days later, the 
presentment is made within a reasonable time.” 

In creating this exception, some courts have salved their judicial 
consciences by the rather dubious argument that a check received on 
Monday after banking hours is really not received until Tuesday, from 
which it follows that presentment on Wednesday satisfies the rule.” But 
most of the courts decided the question upon the basis of business cus- 
tom, noting the inconvenience and impracticability of a strict adherence 
to the “one-day rule.” 

Section 193 would appear to require the result reached by the majority 
of the courts." The provision discharging drawers and indorsers for the 
holder’s failure to present on time was not intended ‘to require payees 
or their employees to spend the day running back and forth between 
office and bank.” 


As might be expected, some courts have not taken the progressive 
point of view, and haye adhered to the old landmarks.” The most 
charitable criticism of these cases is to point out that, for the most part, 
they were decided at comparatively early dates. Yet certain arguments 
propounded in them merit attention, if only for the purpose of refutation. 


Thus, in Rosenblatt v. Haberman. the court, in a sort of retributive 


* (Unless otherwise noted, the Negotiable Instruments Law was in force.) Federal Land 
Bank of St. Louis v. Goodman, 178 Ark. 489, 292 S.W. 659 (1927); Clarke v. Davis, 
48 Idaho 214, 281 Pac. 3 (1929); Bistline v. Benting, 89 Idaho 584, 228 Pac. 309 (1924); 
Oosterbeek Motor Co. v. Joy, 268 Ill. App. 278 (1932) (cashier’s check); Marrett v. 
Brackett, 60 Me. 524 (1872) (common law); Maryland Title Guarantee Co. v. Alter, 
167 Md. 244, 173 Atl. 200 (1984); Zaloom v. Ganim, 72 Misc. 36, 129 N.Y. Supp. 85 
(Sup. Ct. 1911), aff'd mem., 148 App. Div. 892, 182 N.Y. Supp. 1151 (1st Dep’t 1911); 
Loux and Son v. Fox, 171 Pa. 68, $3 Atl. 190 (1895) common law); Rosenbaum and 
Mendel v. Thomas, 8 Tenn. App. 89 (1928) (treated as received after banking hours, 
although payee’s agent actually received it a few minutes before close, but did not reach 
payee’s office until after). See $ Mp. L. Rev. 87 (1938). 

A greater degree of diligence is required on the part of a collecting bank taking a check 
in payment. Bank of Commerce v. Miller, 105 Ill. App. 224 (1902); Noble v. Doughten, 
72 Kan. 886, 83 Pac. 1048 (1905); Brapy, Bank Cuecxs § 299 (2d ed. 1926). 

Knowledge of the drawee bank’s unstable condition accelerates the time for present- 
ment. Holbrook v. W. L. Moody & Co., 45 S.W. 2d 685 (Tex. Civ. App. 1981). There 
are many decisions on this point, which is beyond the scope of this paper. 

” Bistline v. Benting, 39 Idaho 534, 228 Pac. 309 (1924); Loux and Son v. Fox, 171 Pa. 
68, 38 Atl. 190 (1895). This argument overlooks the fact that the “one-day rule,” as 
generally applied, makes no distinction between checks received before and checks received 
after banking hours. 

“In general, the courts appear to take judicial notice of the custom. E.g., Maryland 
Title Guarantee Co. v. Alter, 167 Md. 244, 178 Atl. 200 (1984). For an early common 
law case in which the custom was proved, see Marrett v. Brackett, 60 Me. 524 (1872). 

™ Tt might be argued that the payee should send his Monday checks to the bank early 
enough on Tuesday for the Tuesday clearings; but this is often impracticable, if not 
impossible, and the courts following the majority view do not require it. 

* Rosenblatt v. Haberman, 8 Mo. App. 486 (1880); Edmisten v. Herpolsheimer, 66 Neb. 
94, 92 N.W. 188 (1901), aff'd on rehearing, 66 Neb. 98, 92 N.W. 140 (1902); Davis v. 
Benton, 2 Ohio Dec. Repr. $29 (C. P. 1860); Dorchester v. Merchants National Bank 
of Houston, 106 Tex. 201, 163 S.W. 5 (1914); cf. Loland v. Nelson, 189 Ore. 581, 8 P. 
@d 82 (1982). 

™ Supra note 28. 
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mood, took the position that if the payee wishes to present his checks 
through the banking system instead of directly, he should jolly well be 
willing to take the consequences. Similarly, in Edmisten v. Herpol- 
sheimer,” the court used the equally flimsy ground that a lack of diligence 
cannot be excused by a showing that it is customary.” Both these argu- 
ments beg the question, for, as already indicated, custom plays a vital 
role in the determination of diligence. 


The Edmisten case stressed also the fact that the drawee bank was 
located within two blocks of the payee’s place of business.” If it is 
customary to send checks to one’s bank of deposit rather than to present 
them directly, the distance element should cut no figure. In an already 
complex world, it would be ludicrous to force each payee or his attorney 
to decide whether the distance to the drawee bank is sufficient to relieve 
the payee from direct presentment.” 

A criticism of the Edmisten case is worth quoting. Writes the critic: 


This decision of the Supreme Court of Nebraska gives a 
sort of judicial black-eye to clearing houses. It savors of the 
day of the stage coach and the bank runner when the volume 
of business was infinitesimal as compared with that of the 
present day; as if some Rip Van Winkle judge had awakened 
from a long sleep to preside over a modern business transac- 
tion and, not long enough awake to comprehend the growth 
and needs of business communities of the present day, had 
applied rules suited to conditions which existed fifty years 
back.” 


The drawer and indorsers have no right to expect any higher degree 
of diligence than that attained by a compliance with the regular and 
ordinary course of business.” Reasonableness is a Janus-faced creature, 
whose countenance should shine upon payee and drawer alike.” 

Admittedly a check received before the bank’s closing hour presents 
a more difficult problem than one received after. Suppose, for example, 
that the payee receives the check at 9 a.m. Monday, but waits until 
Tuesday to take it to his bank. Suppose further, either that checks 
received on Tuesday are not cleared until Wednesday, or that, if cleared 


* 66 Neb. 94, 92 N.W. 188 (1901), aff'd on rehearing, 66 Neb. 98, 92 N.W. 140 (1902), 
supra note 23. 
* A similar argument was advanced by the court in Dorchester v. Merchants National 
Bank of Houston, 106 Tex. 201, 163 S.W. 5 (1914), supra note 28. The Edmisten case 
placed reliance upon Holmes v. Roe, 62 Mich. 199, 28 N.W. 864 (1886), and First 
National Bank of Wymore v. Miller, $37 Neb. 500, 55 N.W. 1064 (1893), neither of which 
is in point. 
In Federal Land: Bank of St. Louis v. Goodman, 178 Ark. 489, 292 S.W. 659 (1927), 
the fact that the distance between the payee’s office and the drawee bank was but forty 
feet did not prevent the court from holding the presentment timely. 
* As a practical matter, the suggested difficulty would seldom occur to the payee, for 
comparatively few people have the slightest acquaintance with the rules of dilligent 
presentment. It is.only when the drawee bank fails that incredulous payees are brought 
face to face with these exacting mandates. 
“ Query: Should the law take cognizance of the custom, if any, among non-business 
people’ to wait more than a day before depositing their checks? 
tl a Ae 18, 18 sn ng * ™ 

Sedgwick, J., dissenting, in isten v. imer, 66 Neb. 104, 92 N.W. 
140, 142 (1902) (on rehearing). greene pe 
“ Or upon payee and indorser alike, in a suit between them. 
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on Tuesday, the payee does not deposit his check early enough for the 
Tuesday clearing. Or, as an alternative, suppose the payee deposits his 
checks by mail, as a consequence of which they do not reach the bank 
in time for Tuesday’s exchanges at the clearing house. 

Although a court may readily take judicial notice of the custom to 
deposit one’s checks in one’s own bank rather than to present them 
directly to the drawee, it is not quite so easy to “judicially know” that 
payees receiving checks on Monday morning do not deposit them until 
Tuesday. On the other hand, the custom of depositing by mail seems 
sufficiently general in some communities to come within the protection 
of judicial notice; and if a deposit by hand is made on Tuesday about 
the time when the Monday mail arrives, a court would look rather 
foolish in holding the depositor delinquent in the one case and diligent 
in the other. 

Even in the mail deposit situation, complicating factors may be 
present. Suppose that the payee receives the check at 9 a.m. Monday, 
and that if he mails his deposits before noon, they will reach the bank 
on Monday afternoon, whereas if he fails to mail them until afternoon, 
they will not arrive until Tuesday. Assuming that he does not mail 
them until afternoon, and conceding that a court should take judicial 
notice of the custom of depositing by mail, should it take the further 
step of “judicially knowing” that business people usually do not mail 
their checks to the bank on the morning of their receipt? The possible 
complexities arising from this and other similar situations are apparent. 

Of course, if the payee is able to prove the asserted custom, he should 
have nothing to worry about, but the problem of proving it presents 
serious difficulties. To prove that many people deposit by mail is one 
thing; to prove that they wait until the afternoon mail is a horse of a 
different color. 

There are few cases deciding whether a check received before the 
close of banking hours is presented within a reasonable time if deposited 
the next day and cleared the day after deposit. In an Arkansas case the 
payee received the check slightly more than two hours before the bank’s 
closing time, yet failed to deposit it until 10 a.m. the next day—too late 
for the day’s clearing.” Despite this delay the court held the present- 
ment timely. Unfortunately, however, the court failed to direct its 
attention to the problems incident to the time of receipt and time of 
deposit; and, even more unfortunately, it reached its decision on the 
strength of the cases involving checks received after banking hours. The 
evidence indicated a custom of depositing checks in the payee’s own 
bank, rather than presenting them directly to the drawee, but did not 
go further except to reveal the custom of presentment through the clear- 
ing house. In other words, the evidence did not show that a payee, 
receiving a check more than two hours before the bank closed, custom- 
arily waited until after the next day’s clearing before depositing it. 

Somewhat less disappointing is a Michigan case reaching a like 
result.“ The check was received by the payee between 1 p.m. and 8 p.m., 
in time to have been deposited on the same day. Instead, the payee 


& George H. McFadden Brothers’ Agency v. Keesee, 179 Ark. 510, 16 S.W. 2d 994 (1999). 
Bay City Bank v. Concordia Mutual Fire Insurance Co., 260 Mich. 611, 245 N.W. 532 
(1982), 31 Micu. L. Rev. 1156 (1933) . 
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deposited it the following day, apparently too late for the clearing. There 
was testimony that the depositing of checks on the morning after their 
receipt, and their presentment the succeeding day through the clearing 
house, accorded with the regular custom of business. In upholding the 
reasonableness of the time of presentment, the court, fully aware that 
the payee could have deposited the check on the day of its receipt, took 
the very sensible position that to require a greater degree of promptness 
than that exercised by the payee would be a bar to the reasonable and 
practical use of checks in commercial transactions. 

As so often happens, however, there is a hitch in the Michigan case 
as an authority, for the Bank Collection Code had been adopted by the 
Michigan legislature, and influenced the court to some extent.” Section 
6 (B) of the Code provides that the bank of deposit exercises ordinary 
care by presenting an item through the local clearing house on the next 
business day after receiving it. The court reasoned that the payee 
should not be required to act more promptly in depositing the check 
than the bank in clearing it. Whether the decision would have been the 
‘same without the aid of the Bank Collection Code cannot be stated with 
certainty, although the language of the opinion leads to the belief that 
the absence of the Code would not have led to a contrary holding. 

Opposed to the Arkansas and Michigan cases is a decision rendered 
by a Missouri appellate court.” In view of the fact that an earlier 
Missouri case” had held the presentment too late even when the payee 
received the check after banking hours, the decision is not surprising. 
Nevertheless the result is especially regrettable because the delivery of 
the check to the payee occurred only a short time before the bank’s 
closing hour. Under such circumstances he should not be compelled to 
put everything else aside and rush to the bank. 

Even more significant than the Missouri case is the decision of the 
Supreme Court of Pennsylvania in Wendkos v. Scranton Life Ins. Co.,” 
adhering strictly to the “one-day rule” where the check was received on 
Monday morning. The particular significance arises from the fact that 
in Loux and Son v. Fox,” Pennsylvania had held to the contrary where 
the check was received after banking hours. Of the Louz case the court 
in the Wendkos case said: 


That case simply held that the day of receipt is not to 
be counted when the check was received after banking hours.” 


Thus, the Wendkos court held that presentment for payment came 
too late although the payee deposited his check on Tuesday, and it was 
presented through customary banking channels on Wednesday.” 


The Arkansas and Michigan decisions reach a result more consonant 


* The effect of the Bank Collection Code upon the problem under discussion will be 
further considered infra. 

* Farm and Home Savings and Loan Association v. Stubbs, 231 Mo. App. 87, 98 S.W. 
2d 320 (1936), 2 Mo. L. Rev. 216 (1937). 

* Rosenblatt v. Haberman, 8 Mo App. 486 (1880), cited supra note 28. 

*7 840 Pa. 550, 17 A. 2d 895 (1941). 

*171 Pa. 68, 88 Atl. 190 (1895), cited supra note 19. 

oa Wendkos v. Scranton Life Ins. Co., 340 Pa. 550, 553, 17 A. 2d 895, 897 (1941). 

“ Since the check was drawn on a bank not a member of the clearing house, presentment 
ras made through the Federal Reserve Bank in accordance with local clearing house 
custom. 
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with: common sense.’ And “‘common sense 
akin. 

Even in the absence of a finding, through judicial notice or proof, 
that a one-day delay in making the deposit is customary, courts should 
hold as a matter of law that the payee exercises proper diligence by 
depositing his Monday checks at some time on Tuesday, so that they 
may go through the clearing house on Wednesday. Section 198 does 
not require that every’ phase of ‘the payee’s conduct be hallowed by 
custom. It merely invokes the aid of ‘custom in the determination of 
the ultimate issue. To hold it unreasonable for a payee to deposit his 
Monday checks on Tuesday is to demand a degree of efficiency too 
exacting for this mundane sphere and surely beyond the expectations 
(if any) of the drawer or indorser. 


Of course in some instances the clause of Section 198 directing the 
court to regard “the facts of the particular case” may be employed to 
justify the payee’s conduct.. For example, if the payee were a doctor, 
and his secretary happened to be'sick and away from the office on the 
Monday in question, no one would expect him to abandon his profes- 
sional duties for the purpose of depositing his checks. But even without 
the help of that clause, and without the ‘presence of any exculpatory 
facts, courts should uphold the “received on Monday, deposited on 
Tuesday, cleared on Wednesday” routine. 

Likewise, the rule should be extended to cover the: situation arising 
from the fact that the payee’s bank is not a member of the local clearing 
house, but clears through a member bank. Under these circumstances 
an additional delay of a day may occur. For example, in an Illinois case 
the payee received the check on June 5 and deposited it in his bank on 
June 6, a Saturday. His bank, not belonging to the clearing house, sent 
the check to its clearing agent bank; which received the item on Monday, 
June 8, and made presentment through the clearing house on Tuesday, 
June 9. The court very properly :held that presentment was. made 
within a reasonable time... No reason exists for penalizing a payee 
because he chooses to’ keep his account with a bank which does ‘not 
belong to the clearing house. 


Naturally, a court adopting the view believed preferable in the pre- 
sentment, cases will have no;need to invoke Section 6 (B) of the Bank 
Collection Code, although ‘it will be recalled that the Michigan court 
bolstered its decision by a reliance thereon.“ It might. be argued | that 
legislative permission for the bank of deposit to send the item to the 
clearing house on the day after deposit impliedly permits the payee to 


and. “reasonableness” are 


“ Johannsen v. Evans, 271 Ill. App. $72 (1988). The only fly in the ointment was that 
the stipulation of facts recited that defendant had enough money on June 5 to meet the 
check. Confining the stipulation to the exact facts set forth, it would follow that the 
check would not have been met even if presented on June 6 or June 8, as a result of 
which defendant suffered no loss by reason of the delay. How much this influenced the 
court is impossible to ascertain. 

Cf. Willis and Siddons v. Finley, 178 Pa. 28, 34 Atl. 218 (1896) (payee deposited 
check on day received; his bank did not —— to clearing house); Village of Lombard v. 
Anderson and Glen Falls Indemnity Co., 280 Tl. App. 288 (1988) (both banks in same 
village; no clearing house; bank of deposit sent check to its Chicago correspondent, rather 
than presenting’ direc’ tly). 

“See supra p. 107. orf ony i-th aeaaamasatamiaias nmematea soo 
the time of presentment by one’ day. 
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deposit the item on the day following his receipt of it, although the 
argument has obvious weaknesses. Be that as it may, the other authori- 
ties on the point have dismissed the Bank Collection Code from their 
deliberations, upon the ground that it relates solely to the rights and 
liabilities between the depositor and the collecting bank.* However, 
entirely apart from the Bank Collection Code, it is to be hoped that 
modern courts will adopt the sensible and busineslike view that a check 
received on Monday, deposited on Tuesday, and cleared on Wednesday 
is presented for payment within a reasonable time.“ 


® Maryland Title Guarantee Co. v. Alter, 167 Md. 244, 178 Atl. 200 (1984), supra note 
19; Farm and Home Savings and Loan Association v. Stubbs, 231 Mo. App. 87, 98 S.W. 
2d $20 (1986), supra note 85. The former case upheld the presentment anyhow; the. 
latter, holding the presentment too late, rejected the Bank Collection Code as a reason 
for a contrary holding. 

“Some states have attempted to solve the problem by statute. See, for example, Ata. 
Cone, tit. 5, § 180 (1) (Supp. 1947); Wyo. Comp. Srar. § 85-1014 (1945). 


Bank Messengers Inappropriate Bargaining Unit 


On August 28, 1951 the National Labor Relations Board 
dismissed a petition of the United Financial Employees, Local 
205, AFL, to be permitted to represent the messengers and 
messenger clerks employed by the Guaranty Trust Co. of New 


York in its main New York City office and three midtown 
branches. The Board agreed with the bank that the group 
did not constitute an appropriate bargaining unit and that 
the only appropriate unit for collective bargaining under the 
Taft-Hartley Act would be a unit which included all em- 
ployees of the bank at its main office and branches. 











Mortgagee’s Right to Deficiency for Taxes 
Paid on Behalf of Mortgagor 


Under the law of most states a tax assessed upon mort- 
gaged real estate may be paid by the mortgagee with the result 
that the amount paid then becomes a debt owed by the mort- 
gagor and secured by the mortgaged property. Such a result 
may follow either expressly by statute or from the fact that 
the mortgagor agrees in the mortgage instrument to pay the 
taxes. But the rule contains pitfalls. While it is clear that 
the mortgagee may sue prior to foreclosure for taxes paid by 
it, or obtain satisfaction for the taxes paid by actual foreclosure 
where the value of the property is insufficient to cover principal, 
interest, and taxes, a more difficult question arises where the 
property is insufficient in value and the mortgagee, after fore- 
closure, seeks to recover the taxes in a deficiency action against 
the mortgagor. 

In the present case the Vermont Supreme Court suggests 
that taxes paid must be recovered by the mortgagee prior to 
foreclosure or satisfied by the mortgaged property at the time 
of foreclosure. In other words a deficiency judgment against 
the mortgagor for taxes paid on his behalf is a legal impos- 
sibility. The Vermont Court holds that at least this is so when 
no showing was made that the mortgaged property was insuffi- 
cient to pay principal, interest, and taxes and where the action 
was brought after the decree of foreclosure was final. 

The court seems to reason that after a decree of foreclosure 
all obligations contained in the mortgage deed (as opposed to 
the note it secures) must terminate, one being the obligation 
to pay taxes. The way out for the mortgagee might be to 
insert in the note an independent promise to pay taxes, but 
such a provision would probably render the note non-negotiable 
as the amount of the taxes will be unknown. The execution 
of a separate non-negotiable note for the taxes would preserve 
the negotiability of the primary obligation, but is a cumber- 
‘some procedure indeed. 

The decision of the Vermont court casts sufficient doubt 


“568 
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on the right to a deficiency for taxes paid to call for legislation 
in that state. In other states the decision serves as a warning 
of the difficulties which may be encountered and caution which 
must be exercised in foreclosure where there is additional 
amounts due on account of tax payments by the mortgagee. 
Hewey v. Richards, Supreme Court of Vermont, 80 Atl. Rep. 
(2d) 541. The opinion of the court is as follows: 


ADAMS, J.—This is an action of contract. Trial .was by court 
without a jury. Findings of fact were made and judgment was ren- 
dered for the defendants. The case is here on the plaintiff’s exceptions 
thereto. The question thus presented is whether the judgment is 
supported by the findings. Caledonia National Bank v. McPherson, 
116 Vt. 328, 75 A. 2d 685. 


The findings show the following material facts: In September, 
1948, the plaintiffs brought foreclosure proceedings against the de- 
fendants upon a mortgage given by the defendants to the plaintiffs 
upon certain land and buildings in the town of Milton. The clerk’s 
report fixed the amount due on the note secured by the mortgage 
including interest as of November 9th, 1948, in the sum of $1181.32. 
No part of this sum included taxes. A decree was entered in favor 
of the plaintiffs dated November 9th, 1948, in which the defendants 
were given one year to redeem the property by paying the foregoing 
amount with the costs and interest from November 9th, 1948. The 
defendants did not redeem and a certified copy of the decree was filed 
in the town clerk’s office on December Ist, 1949. On Novmber 29th, 
1949, after the decree became absolute, the plaintiff, Aldis Hewey, 
paid to the tax collector of Milton the taxes for the years 1948 and 
1949, including costs of collection, the sum of $304.45. The mortgage 
was conditioned for the payment of taxes on the premises. 


This suit is brought to recover the taxes so paid. The declaration 
is in common counts with specifications. 


The plaintiffs rely upon the case of Noyes & Smalley v. Rockwood 
& Spooner, 56 Vt. 647. That case was a suit on a note which was 
one of several secured by a real estate mortgage. The mortgage had 
been foreclosed but the note in question had been withheld from the 
foreclosure proceedings and the amount due in those proceedings did 
not include the amount of that note. The court held that the mort- 
gagee had waived any right to pursue the mortgaged premises under 
the mortgage for the payment of the note and that the note thereafter 
stood unaffected by the mortgage. The plaintiffs were entitled to 
maintain a separate suit on the note. The plaintiffs here say it follows, 
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as the mortgage in the instant case was conditioned for the payment 
of taxes by the mortgagors, that when they accrued and were paid 
by the mortgagees, even after the decree became absolute, a separate 
cause of action arose for their recovery and there developed the same 
situation as when there are several notes given by the mortgagor and 
the mortgage is given and conditioned for their payment. 


Claims for taxes must be enforced as a part of the mortgage debt 
and not by an independent action against the mortgagor as for money 
paid to his use. Whether the amount paid is or is not included im the 
sum for which the mortgage is foreclosed, no subsequent or separate 
proceeding can be maintained against the mortgagor to enforce ste 
payment. Wiltsie, Mortgage Foreclosure, 5th Ed., § 552. 


The amount paid for taxes by the mortgagee on property upon 
which he holds a mortgage together with the amount due upon the 
mortgage, constitutes but a single and indivisible demand, existing only 
by virtue of the mortgage. It is collateral and subordinate thereto. 
It cannot be separated and collected in a separate action. It depends 
upon the relationship of mortgagor and mortgagee. Such payment 
by the mortgagee does not create a lien or liability apart from that 
of the mortgage. Hillsborough Inv. Co. v. City of Tampa, 149 Fia. 7, 
5 So. 2d 256; Wood v. Scott, Tex. Civ. App., 48 S. W. 2d 1024; 
Johnson v. Payne, 11 Neb. 269, 9 N: W. 81; Horrigan v. Wellmuth, 
77 Mo. 542; Hitchcock v. Merrick, 18 Wis. 357; Northern Finance 
Co. v. Byrnes, 8 Cir., 5 F. 2d 11; Citizens Sav. Bank v. Guaranty 
Loan Co., 62 R. I. 448, 6 A. 2d 688, 128 A. L. R. 1286; Vincent v. 
Moore, 51 Mich. 618, 17 N. W. 81; 87 A. Jur., Mortgages, § 528; 
41 C. J., Mortgages, p. 639, n. 89; 59 C. J. S., Mortgages, § 325, 
page 443; Annotations, 10 L. R. A., N. S., 679; 84 A. L. R. 1887; 
123 A. L. R. 1256. 


V. S. 47, § 1844 provides that a tax assessed upon mortgaged real 
estate may be paid by the mortgagee and shall thereupon become part 
of the debt or obligation secured by the mortgage. It is provided in 
some states by statute that the amount of taxes paid by the mortgagee 
shall constitute a lien and be collectible with the mortgage debt. But 
a mortgagee by paying such taxes does not acquire a right of action 
against the owner of the equity of redemption as for money paid for 
his own use, Jones on Mortgages, 7th Ed., § 1080. For cases from 
other jurisdictions having statutes similar to ours, that are in accord 
with the foregoing statement see, First Carolinas Joint Stock Land 
Bank v. McNiel, 177 S. C. 382, 181 S. E. 21; Gilmour v. First Na- 
tional Bank of Central City, 21 Colo. App. 301, 121 P. 767; Spencer 
v. Levering, 8 Minn. 461 (Gil. 410). 


In the instant case the payment of taxes by the mortgagors was 
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only a condition of the mortgage and incident thereto. Any amount 
paid for taxes while the mortgage was outstanding would become a 
part. of the debt by virtue of the condition and also by virtue of the 
statute and be thereby secured by the mortgage. ‘That did not make 
the payment of the taxes after they had been paid by the mortgagees 
a separate, independent and personal obligation of the, mortgagors to 
the mortgagees like one of several. notes signed by the mortgagors 
which the mortgage secured as in the case of Noyes & Smalley v. 
Rockwood & Spooner, supra. This is all the more true where, as here, 
the taxes which the plaintiffs seek to recover were paid after the 
mortgage had been foreclosed, the period of redemption had expired 
and the relationship of mortgagor and mortgagee had ceased. The 
Noyes case is not in point and does not sustain the position of the 
plaintiffs. 

If it be said that the plaintiffs are attempting in this action to 
collect, as a part of the mortgage debt, the taxes which they paid, 
their position is no better. 

A mortgagee, after the decree of foreclosure has become absolute, 
is regarded as a purchaser in satisfaction, wholly or in part, of his 
mortgage debt. Lovell v. Leland, 3 Vt. 581, 587; Paris v. Hulett, 26 
Vt. 808, 311; Woodstock Bank v. Lamson, 36 Vt. 118, 122; Devereaux 
& Meserve v. Fairbanks, 52 Vt. 587, 590; Calkins v. Clement, 54 Vt. 
635, 6388. 

Obligations secured by a mortgage are not extinguished by fore- 
closure proceedings and decree unless the mortgaged property is 
sufficient for that purpose. If the security is less in value than the 
amount of the decree the payment is pro tanto. Bailey v. Groton 
Mfg. Co., 113 Vt. 288, 290, 34 A. 2d 182, and cases cited. Mortgaged 
premises when taken under a decree of foreclosure prima facie satisfy 
the mortgage debt. Ordinarily the excess of the debt above the value 
of the mortgaged premises can be recovered only in an action at law 
on the debt. Smith v. McDonald, 56 Vt. 805, 307, and cases cited. 
See also Bailey v. Groton Mfg. Co., supra, 113 Vt. at page 290, 34 
A. 2d 182. The value is to be determined as of the day upon which 
the decree becomes absolute. Bailey v. Groton Mfg. Co., supra, 113 
Vt. at page 291, 34 A. 2d 182. 


The taxes which the mortgagees paid and which they seek to recover 
here were a lien upon the mortgaged premises at the time the decree 
became absolute. The amount thereof could, therefore, have been 
taken into account in determining the value of the property as of that 
date. 

When a mortgagee seeks to recover an unsatisfied balance, after 
foreclosure proceedings, the burden is ‘upon him to show to what 
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extent the mortgaged property was insufficient to pay the indebtedness. 
Northfield National Bank v. E. B. Ellis Granite Co., 100 Vt. 11, 20, 
134 A. 595. ‘The insufficiency is to be determined like any other 
question of fact. ‘That means in a case heard by the court like this 
the plaintiff must procure a finding as to the insufficiency. There is 
no finding of that nature here. Assuming, without deciding, that this 
proceeding was properly brought on common counts with specifications 
so that a recovery for the taxes paid by the mortgagees could be had 
as a part of the mortgage debt, it fails for the lack of such a finding. 


The judgment is supported by the findings. There is no error. 
Judgment affirmed. (Italics added, Ed.). 





Bank Permitted to Charge Back Customer’s 


Account on Subsequent Dishonor of Check 
Drawn on Bank by Third Person 


A depositor of the Citizens Bank received a check for $600 
from a customer drawn on the Citizens Bank. The depositor 
presented the check at the Citizens Bank and received $800 
and a deposit credit for $800. At the close of the business 
day the check proved bad for insufficient funds and the Citi- 
zen’s Bank charged back the depositor’s account with the sum 
of $600. Depositor sued the Citizens Bank for $600. 


In upholding the right of the bank to make the charge 
back on a check drawn on itself the court relied on the express 
provision of the deposit contract. Citizens State Bank of 
Cortez v. Pritchett, Supreme Court of Colorado, 281 Pac. 
Rep. (2d) 462. The court stated: 


“In the unusual situation here presented, we have no precedent 
to follow. First impression would tend to lead us to say that when, 
as here, a check was presented on the bank itself, and the bank honored 
the check to the extent of paying part of it in cash, such action was 
an unqualified acceptance thereof. Many of the adjudicated cases 
disclose such conclusion; however, in nearly all of the decisions of 
this and other jurisdictions, as well as by the text-writers, it is held 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §330. 
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that in these matters the intention of the parties must control, and 
it is further pointed out that “contracts, agreements, transactions 
between parties should have operation and effect according to their 
intention.” 


The deposit contract provision to which the court referred 
as protecting the bank should be familiar to every reader. It 
provided: 


“The bank is hereby authorized to recognize the signatures executed 
herewith in payment of funds or transaction of any other business of 
said party. In receiving items for deposit or collection, this bank 
acts only as depositor’s collecting agent and assumes no responsibility 
beyond the exercise of due care. All items are credited subject to 
final payment in cash or solvent credit. This bank will not be liable 
for default or negligence of its duly selected correspondents nor for 
losses in transit, and each correspondent so selected shall not be liable 
except for its own negligence. This bank or its correspondents may 
send items, directly or indirectly, to any bank including the payor, 
and accept its draft or credit as conditional payment, in lieu of cash; 
it may charge back any item at any time before final payment, whether 
returned or not, also any item drawn on this bank not good at close of 
business on day deposited.” 


The Colorado Court also held the bank free from fault in 
giving its customer cash and credit without running to its 
account books to see if the check was good. 


“If the matter of handling plaintiff cash and giving him a deposit 
slip for the balance of the worthless check could be called negligence, 
it was not, in this case, to the injury of plaintiff. The bank did nothing 
in the entire transaction to cause plaintiff to suffer a loss. He was 
in no worse condition afterwards than he was before he presented the 
worthless check to the bank. When the bank, in its usual course of 
dealing with its well-known customers, extended him the courtesy that 
obtains in hundreds of such transactions during bank hours, it should 
not be penalized unless there was an express agreement to alter the 
existing contract, and unless the bank by such alteration agreement 
unqualifiedly and absolutely accepted the check. There must neces- 
sarily be a clearly indicated intention on the part of the bank to assume 
the obligation of the maker of the check. Under the contract here 
prevailing, checks were received subject to credit at close of the 
business day. We find no indication that there was an intention on 
the part of the bank to handle the check in question in any other 
manner. In this case the intention of the parties is indicated more 
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by what was done or not done, than by the conversation hereinbefore 
set out. The evidence discloses that the bank handled this check at 
the close of business on the day presented in the same manner that 
not only was provided in the written contract, but according to custom 
and usage long established in the commercial banking field.” 





Buyer and Seller Dispute: Bank Discount- 
ing Bill of Exchange Left in the Middle in 
_ Out-of-State Garnishment Proceeding 


In the previous case reported in this issue of the Journal 
it was shown how a provision in a deposit contract giving the 
bank a right of charge back on dishonored items will protect 
a bank in following a customary practice of honoring the item 
before it is ascertained whether the account on which it is drawn 
is good. 

A recent decision of the Supreme Court of Pennsylvania 
illustrates how, under a similar deposit contract, a bank can 
claim a right to charge back the item if it is dishonored (the 
theory being the bank is only a collecting agent for the de- 
positor) and still claim that it has “bought” the paper and 
given an unconditional credit therefor when the collection 
process fails due to attempted garnishment of the paper in 
the hands of a remitting or collecting bank. 


In this case a seller in Texas drew a sight bill of exchange 
on a buyer in Pennsylvania payable to a Texas bank. The 
Texas bank credited the seller’s account and forwarded the 
bill to a Pennsylvania bank for presentment to the drawee- 
buyer. The buyer claimed the shipment for which the bill was 
drawn was in breach of contract, honored the bill, but imme- 
diately sued the seller and garnished the proceeds paid to the 
Pennsylvania bank. The buyer claimed these funds were the 
property of the seller and not the property of the Texas bank. 





NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) .§104. 
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Had the bill of exchange been dishonored by the buyer the 
Texas bank could have sued the seller or charged back his 
account as drawer of the bill of exchange. But here the bill 
had been honored, thus it was incumbent on the Texas bank to 
show, in order to defeat the garnishment action, that it had 
“purchased” the bill of exchange from the seller and was not 
a mere collecting agent for the seller. In the light of the 
Texas banker’s deposit contract making the Texas banker 
“a collecting agent” of the seller, it was difficult for the Texas 
banker to show that it owned the paper and had forwarded it 
for collection on its own account and not for the account of 
the seller. The court agreed that, notwithstanding the deposit 
contract, the Texas bank was the owner of the paper and there- 
fore the fund in the hands of the Pennsylvania bank could not 
be garnished in the buyer’s suit against the seller. Falk & Co. 
v. South Texas Cotton Oil Co., Supreme Court of Pennsyl- 
vania, 82 Atl. Rep. (2d) 27. 


Important excerpts from the opinion of the court follow: 


The defendant South Texas Cotton Oil Company entered into a 
written agreement with plaintiff Falk & Company for the sale of flax 
seed. Defendant on June 27, June 29 and June 30, 1950 drew drafts 
upon the plaintiff payable in Philadelphia at sight to the order of 
the First National Bank in Houston, Texas, in amounts totaling 
$42,346.49. Each of these drafts was deposited by defendant in its 
account in the Houston Bank on the day of its execution. 


The Houston Bank accepted the drafts as deposits of cash: items 
and gave the defendant final, unconditional and unqualified cash credit 
for the sum of the drafts in its account with the Bank. The defendant 
was entitled immediately to draw (from its account) the entire amount 
of this final, unconditional and unqualified cash credit. The practice 
of accepting drafts drawn by the defendant and giving final, uncondi- 
tional and unqualified credit therefor to the defendant had been in 
effect:for more than 25 years and was in effect on June 27 to June 31, 
1950, inclusive. The Houston Bank sent the drafts to the Philadelphia 
National Bank at Philadelphia, as items to be collected for the account 
‘of the Houston Bank and not: for the account of the defendant. When 
‘ the drafts’ were presented in Philadelphia for payment, two of them 
were marked “paid”, but the mark was cancelled, and the Philadelphia 
Bank sent all of’ thent to’ Thé° Farmers Deposit National: Bank in 
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Pittsburgh. The plamtiff paid the drafts at that bank and imme- 
diately after payment attached the money as the property of the 
defendant. 

Plaintiff Falk & Company claims that the defendant South Texas 

Cotton Oil Company breached its aforesaid contract to deliver the 
flax seed. For whatever significance it may have, plaintiff proved 
that the defendant had in its account with the Houston Bank at all 
times a total deposit far in excess of the amounts involved in this case. 
Plaintiff relies heavily upon defendant’s signature card covering its 
account with the Houston Bank which contained printed provisions 
on the back thereof, two of which are as follows: “Any party by 
delivery to this bank of items for cash, credit or collection in the 
absence of written notice to the contrary, at the time, agrees: 
This Bank acts only as Agent for Customer and assumes no liability 
except for its own negligence. ... All items, if credited, are credited 
conditionally, subject to final pnyesanh, and checks drawn against such 
conditional credits may be refused. . . . Items lost in mail or 
chargeable back to Customer for any other cause may be charged back 
whether or not the item itself can be returned.” 


There was no evidence of written notice to the contrary but there 
was an established 25 year practice to the contrary between the 
Houston Bank and this Oil Company. 


Mr. Meadows (the Vice President of the Houston Bank, Ed.) 
testified clearly, positively and over and over again that his (Hous- 
ton) Bank purchased these drafts; that the drafts were accepted by 
the Bank as deposits of cash items not as deposits for collection; that 
he sent the drafts to Pennsylvania for the account of his bank and not 
for the South Texas Cotton Oil Company; that they were final credits 
to the account of the South Texas Cotton Oil Company which the bank 
did not intend to and never had changed or offset in any manner and 
they still stand today as credits to the account of the Oil Company; 
that there was a difference between the practice or course of handling 
checks or other items of collection deposited by the Oil Company with 
this bank and the practice or course of handling drafts drawn by the 
Oil Company both as to the entries in the account and the effect; that 
for years it had been the practice of this bank to make an unconditional 
and unqualified cash credit against which the Oil Company can draw 
immediately upon receipt of the deposit, for the entire amount of every 
draft drawn and deposited by the Oil Company in his bank. His bank 
follows this practice and course of dealing with several of its other 
customers in addition to the South Texas Cotton Oil Company. The 
other defendant, namely The Farmers Deposit National Bank of Pitts- 
burgh garnishee never notified or advised the Houston Bank of the 
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service of the writ of foreign attachment in this case. No representa- 
tive of the Oil Company ever requested the Houston Bank not to charge 
back to it the amount of the drafts which are being still held by the 
Farmers Deposit National Bank in Pittsburgh. The amounts of the 
drafts have not been charged back by the Houston Bank to the Oil 
Company because they have not been returned dishonored or unpaid, 
and it was Meadows’ understanding as well as the contention of the 
plaintiff, Falk & Company, that they had been paid by the drawee 
Falk & Company. If the drafts had been dishonored, the Houston 
Bank would have charged back to the account of the Oil Company the 
amount thereof even though it had purchased the drafts because the 
Oil Company was the drawer thereof and obviously would have been 
secondarily liable if they had not been paid. 


Meadows repeated several times that there was a distinction be- 
tween the credit given the Oil Company on the deposit of drafts and 
the handling of collection items, which latter are credited to the ac- 
count of the Oil Company only if and when collected. .. . 


The touchstone of this case is that the garnishee had no property 
of this defendant on the date of service of the writ—the drafts were 
purchased by the Houston Bank; the Houston Bank gave the defendant 
final unconditional and unqualified cash credit therefor; then and there- 
after they were the property of the Houston Bank; and they were 
forwarded to Pennsylvania for collection for the account of the Hou- 
ston Bank and not for the Oil Company. Under these facts neither 
these drafts nor the proceeds thereof at the time they were paid by 
the plaintiff (at the Pittsburgh Bank and simultaneously attached by 
the plaintiff) were the property of the defendant, South Texas Cotton 
Oil Company, and consequently they could not be attached as thé 
property of the defendant. . . . (Italics added, Ed.) 





Banker Suing Outside State for Mortgage 
Deficiency 


An Alabama banker makes a loan in Alabama to an 
Alabama resident on the security of a mortgage on Alabama 
real estate. On default on the mortgage debt banker fore- 
closes and bids in the property at the foreclosure sale. Banker 
succeeds in obtaining personal jurisdiction over the mortgagor 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $896. 
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in Michigan and brings suit there against the mortgagor for a 
deficiency in the mortgage debt. The mortgagor invokes the 
Michigan statute permitting a mortgagor in a suit for a de- 
ficiency to establish the fair market value of the mortgaged 
property at the time of the foreclosure sale and thus reduce 
recovery by the mortgagee by an amount which the considera- 
tion received on the sale is found to be inadequate. The Ala- 
bama law, on the other hand, does not permit the defense of 
inadequacy of consideration to be raised in an action to recover 
a deficiency. In such a situation the federal court held that 
the rights of parties were wholly governed by the law of 
Alabama and that the law of Michigan would not be applied 
so as to defeat or to reduce the deficiency judgment. 


The decision of the court is certainly correct. The rights 
of a banker making loans on security should be fixed by either 
the law of the situs of the mortgaged property or the law of 
the place of where the loan was made. Possibly the law of the 
residence of the mortgagor has some claim in the matter. It is 
certain, however, that the law of the place where the mortgagee 
can catch the mortgagor and sue him for a deficiency has no 
paternalistic interest in protecting the mortgagor and is simply 
a convenient forum for enforcing right fixed by the law of 
another state. Reconstruction Finance Corp. v. Mercury 
Realty Co., United States District Court, Michigan, 97 Fed. 
Supp. 491. The opinion of the court is as follows: 


KOSCINSKI, District Judge. 

Plaintiff sues on promissory note dated November 24, 1947 at 
Florence, Alabama, payable to plaintiff at the Birmingham Branch of 
the Federal Reserve Bank of Atlanta, Birmingham, Alabama, with 
interest at 4% per annum, payment to be made in installments, with 
final maturity of the note not later than November 1, 1949. There 
was default in payment. 


Payment of the note was secured by collateral consisting of real 
estate and personal property situated in Alabama. 


The note provided that in case of default in payment the payee is 
empowered to sell, assign and deliver the whole or any part of the 
collateral, at public or private sale, without demand, advertisement or 
notice of the time or place of sale or of any adjournment thereof, such 
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notice being expressly waived. The note contained the further state- 
ment “The undersigned hereby waives to the full extent permitted below 
all right of redemption or appraisement whether before or after sale. 
At any such sale payee may become the purchaser of the whole or any 
part of the collateral free from any right of redemption as far as per- 
mitted by law.” 

The note is signed “Muscle Shoals Lumber Company, Inc. (Seal), 
By: /s/ F. E. Hudelson, President: Attesting: /s/ Norris A. Porter, 
Secretary.” 


On the day of the signing of the note, and as inducement for the 
making of the loan, three separate guarantees for payment of the note 
were signed and delivered to the plaintiff. The first guarantee is signed 
by the Mercury, Realty Company, Inc., by F. E. Hudelson, President, 
and Norris A. Porter, Secretary; the second guarantee is signed by 
J. E. Holcomb and the third guarantee is signed by F. E. Hudelson 
and Norris A. Porter. 


Pursuant to the power of sale contained in the collateral or mort- 
gage instrument, following default in payment of the note, plaintiff, 
under the power of sale, foreclosed the mortgage on the real and per- 
sonal property and became purchaser of the collateral on such sale, 
which was accomplished under the laws of Alabama by advertisement 
and notice. 


In its complaint, plaintiff demands judgment for the balance of 
the indebtedness in the amount of $6,061.57, with interest at 4% per 
annum from January 4, 1950. 

' In their individual answers to the complaint, defendants claim that 
on the date of mortgage foreclosure on January 4, 1950, the fair 
market value of the mortgaged property was more than the balance 
due on the note, but that plaintiff bid it in at only $5,550.00 and that 
this low bid constitutes a fraud against the defendants. Under these 
circumstances they invoke the provisions of Sec. 692.51, Michigan 
Compiled Laws 1948, Michigan Statutes Annotated 27.1335, providing 
for opportunity to establish fair market value of the mortgaged prop- 
erty equal to or in excess of the unpaid amount of the indebtedness as 
of the date of sale under power contained in the mortgage. No such 
right is afforded under the laws of Alabama where the contract be- 
tween the parties was made and where all of the collateral property 
was situated. 

The defendant corporation as well as the individual defendents are 
residents of the State of Michigan. Defendant Norris A. Porter, is an 
Attorney-at-Law and was present at the foreclosure sale in Alabama. 


The mortgage referred to by the defendants was executed Novem- 
ber 27, 1947, recorded November 29, 1947, in Volume 365, Page 122, 
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in the Probate Office for Lauderdale County, Alabama. There were 
also two supplemental mortgages covering after-acquired property; 
one, dated June 27, 1949, and recorded June 30, 1949, in Volume 411, 
Page 422, Probate Office, and the second supplemental mortgage dated 
June 1, 1948, recorded in Volume 367, Page 270. The mortgage and 
supplemental mortgages were executed in the State of Alabama and 
covered real and personal property situated in Lauderdale County, 
State of Alabama. The mortgages were foreclosed by exercise of 
Power of Sale on January 4, 1950, and the foreclosure deed recites 
that the foreclosure sale was held in front of the Court House door in 
the City of Florence, Lauderdale County, Alabama, by public outcry, 
and that the best and highest bid obtained was in the amount of Five 
Thousand Five Hundred Fifty and No/100 ($5,550.00) Dollars for 
all of the real and personal property described in the three mortgages 
and the property was thereupon sold to plaintiff. The Deed is dated 
January 12, 1950 and recorded in Volume 422, Page 44, Probate Office, 
Lauderdale County, State of Alabama. 


It is plaintiff’s contention that (1) the situation is covered by 
Alabama law which does not permit the defense of inadequacy of the 
purchase price at mortgage foreclosure sales to be litigated in action 
to recover deficiency, and, (2) in any event, the Michigan Statute 
referred to applies only to cases where the foreclosure was under 


Michigan law. 


At a pre-trial hearing of this cause, it was stipulated by counsel 
that the issue to be resolved by the court is the applicability of the 
Michigan statute, and that if the court should find the Michigan statute 
inapplicable, judgment for plaintiff would follow. 


Under Alabama law a mortgagee has the right to sue on the note 
evidencing the debt for which the mortgage was given, or for a deficiency 
following foreclosure. 


In Continental Casualty Company v. Brawner, 227 Ala. 98, 148 So. 
809, the Court held that even though the property had been purchased 
by the mortgagee at a grossly inadequate price it would not be a 
defense at law on a promissory note secured by the mortgaged property, 
citing Dean v. Lyde, 223 Ala. 394, 136 So. 857; Coleman v. Solomon, 
225 Ala. 407, 143 So. 576; Hicks v. Dowdy, 202 Ala. 535, 81 So. 37; 
Barnett v. Dowdy, 207 Ala. 641, 93 So. 638. Other cases cited in 
plaintiff’s brief are Howell v. Ward, 230 Ala. 379, 161 So. 487, and 
Stollenwerck v. Marks and Gayle, 188 Ala. 587, 65 So. 1024. Were 
this suit brought in Alabama the defense here made would be inad- 
missible. 


In Vol. 2 of “Conflict of Laws” by Joseph H. Beale, at p. 948, it 
is stated: “Whether there may be a recovery of the amount by which 
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the proceeds of a mortgaged sale are insufficient to pay the debt, called 
the deficiency, depends upon the law of the state of situs of the land.” 


And in Goodrich on “Conflict of Laws,” p. 402: “In the event of 
a deficiency remaining after foreclosure and sale, where the bond and 
mortgage are governed by the same law and suit is brought in another 
state for the deficiency, the existence and extent of the right to recover 
are determined by the law of the situs and contract. Recovery will 
thus not be limited by provisions of the internal law of the forum pro- 
hibiting deficiency judgments or restricting recovery to the difference 


between the debt and true value of the land, rather than the amount 
realized on the sale.” 


In Belmont v. Cornen, 48 Conn. 338, a suit was brought in Con- 
necticut for a deficiency following foreclosure of a mortgage in New 
York the law of which provided that the debt be diminished by the 
amount realized from the sale, while under the Connecticut law it was 
to be diminished by the value of the land sold, the Court held that 


recovery should be in accordance with the New York law. 


In 136 A.L.R., on p. 1059, where the situation presented here is 
fully discussed in the annotation, it is stated: “If the right to recover 
a deficiency is not prohibited by the law of the situs of the mortgaged 
property and the situs of the contract of mortgage indebtedness, the 
state of the forum has no interest in denying such right to deficiency 
allowed by the law of the situs, and will, generally speaking, give effect 
to that right even though by a local statute the right to recover the 
deficiency is denied absolutely or conditionally. (Such statutes being 
ordinarily construed as having reference to deficiencies arising from 
foreclosure of mortgages on property within the state. — .. .).” 
Citing cases. “Unless the policy behind such statute is regarded as a 
fundamental part of the public policy of the state, which will be vio- 
lated by the enforcement of the right to deficiency, even one arising 
from a foreclosure without the state.” See Bullington v. Angel, 220 
N.C. 18, 16 S.E.2d 411, 1386 A.L.R. 1054. 


In the Bullington case the North Carolina statute barred any suits 
for deficiency on mortgage foreclosures. After the Supreme Court 
of North Carolina upheld the statute the mortgagee filed suit for the 
deficiency in the Federal] District Court in North Carolina and obtained 
judgment which was affirmed by the Circuit Court of Appeals, 4 Cir., 
150 F.2d 679. An appeal was granted and the Supreme Court of the 
United States, in Angel v. Bullington, 330 U.S. 183, 67 S.Ct. 657, 91 
L.Ed. 832, held that the decision of the North Carolina Supreme Court 
was res adjudicata, inasmuch as the mortgagee filed no appeal for 
certiorari to the Supreme Court of the United States, and that there- 
fore he was foreclosed from relitigating the same issue in the federal 
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court. Justice Frankfurter, who delivered the opinion of the court, 
said, 330 U.S. at page 187, 67 S.Ct. at page 659, 91 L.Ed. 832, “That 
the adjudication of federal questions by the North Carolina Supreme 
Court may have been erroneous is immaterial for purposes of res 
judicata.” 


And in a case decided by the Michigan Supreme Court in 1938, 
Annis v. Pilkewitz, 287 Mich. 68, on page 77, 282 N. W. 905, at page 
908, the court stated: “The substantive provisions of a contract, 
valid by the law of the State where the contract is made and is to be 
performed, create a right of property enforceable in another jurisdic- 
tion provided it is not contrary to the public policy of the forum. 
Seamans v. Temple Co., 105 Mich. 400, 63 N'.W. 408, 28 L.R.A. 430, 
55 Am.St.Rep. 457; Curtis v. Mueller, 184 Mich. 148, 150 N.W. 847. 
Refusal of courts in other jurisdictions than the place of contract to 
enforce such provisions is a violation of the full faith and credit clause 
of the Federal Constitution. U.S.Const., Art. 4, (1).” 


In determining contractual rights on obligations, courts look to 
intention of parties. A contract is presumed to be made with reference 
to the law of place where it was entered into unless it appears that 
contract was entered into in good faith with reference to law of some 
other state. Deaton v. Vise et al., 186 Tenn. 364, 210 S.W. 2d 665. 
No claim is made here that the contract was entered into with reference 
to the law of a state other than Alabama. 


Where, as here, the Michigan statute provides that in determining 
the amount of deficiency the fair market value of the property at the 
time of the sale, and not the amount for which the property was ac- 
tually sold at the foreclosure sale, shall be considered, such a statute 
has been held designed for protection of mortgagers owning property 
within the state, and not for the protection of mortgagers owning 
property without the state. Provident Savings Bank and Trust Com- 
pany v. Steinmetz, 1936, 270 N.Y. 129, 200 N.E. 669; Porte v. Po- 
lachek, 1934, 150 Misc. 891, 270 N.Y.S. 807; Harris v. Metropolitan 
Casualty Insurance Company, 1935, 156 Misc. 692, 282 N.Y.S. 449; 
Franklin Society v. Weseman, 1937, 162 Misc. 109, 293 N.Y.S. 909; 
Fidelity-Banker’s Trust Company v. Little, 1935, 178 S.C. 133, 181 
S.E. 913. 

A California court, in Felton v. West, 1894, 102 Cal. 266, 36 P. 
676, 677, which had before it a similar situation, said, “We cannot 
assume that the authors of this (Oregon) legislation attempted to 
establish a procedure for the foreclosure of mortgages upon realty 
situated in other states.” 


The above and other cases are collated in the annotation already 
referred to in 136 A.L.R. beginning at p. 1059. This annotation con- 
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cludes with the following statement: “The general question as to 
whether and to what extent the courts of one state may decline, on the 
ground of local public policy or local statute, to enforce a foreign- 
acquired right, without violating the constitutional provision as to full 
faith and credit, is treated in annotation in 134 A.L.R. 1472, supple- 
menting earlier annotations in 74 A.L.R. 710 and 100 A.L.R. 1143, 
to which annotation reference is here made for a discussion of the 
tests, which the U. S. Supreme Court has applied in the finding, the 
extent to which the courts are entitled, under the principles of comity 
to decline enforcement of foreign-acquired rights without infringing 
the full faith and credit provision.” 


Briefs of counsel indicate an absence of any decision by the 
Michigan Supreme Court on the specific issue presented here. Nor 
have I been able, in an independent search of the law on this question, 
to find any such decision of the Michigan Supreme Court, other than 
the statement already quoted from the Annis v. Pilkewitz case, supra. 


In 134 A.L.R. 1472, p. 1473, it is said: “A third class of cases 
in which recognition of the law of the situs of the contract or other 
elements of the transaction has been required comprises cases in which 
a right validly acquired under the law of the situs is set up by way of 
defense to an action in the forum the law of which is opposed or con- 
trary to the defense of matter. In such cases the requirement of the 
full faith and credit provisions is aided by the due process and contract 
provisions of the Constitution to bring about recognition of the foreign 
law, since enforcing the contract or other right stripped of the de- 
fensive provision valid under the applicable law would be making a 
new and different contract or creating a new and different right, which 
amounts to taking of property without due process of law, or to viola- 
tion of contract.” 


And on p. 1474 of the annotation: “And conversely, the full faith 
and credit provision requires recognition and enforcement of the law 
of another state to which most of the elements of the transaction in the 
litigation are referable, in subordination of a statute or public policy 
of the forum having no connection within the state with persons prop- 
erty and events in the litigation, citing John Hancock Mutual Life 
Insurance Co. v. Yates, (1936), 299 U.S. 178, 57 S.Ct. 129, 81 L.Ed. 
106, and other cases.” : 


In John Hancock Mutual Life Insurance Co. v. Yates, supra, the 
Court held that: “Where a contract of life insurance is made wholly 
in and subject to the laws of one State, the law of another State can 
not determine the substantive rights created by the contract.” 


The right of recovery of a deficiency judgment on the basis of the 
promissory note here involved is a substantive right acquired by the 
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plaintiff as a result of the contract made between the parties in the 
State of Alabama. The law of the jurisdiction in which the relief is 
sought controls only as to matters pertaining to remedial, as distin- 
guished from substantive rights. 15 C.J.S., Conflict of Laws, § 22, 
p- 948. 


As an exception to the general rule that the lex fori controls the 
remedy and procedure, it has been held that, in the absence of interven- 
ing domestic interests, the lex loci will govern the remedy when the 
foreign remedy is so inseparable from the cause of action that it must 
be enforced to preserve the integrity and character of the cause and 
when such remedy is practically available. 15 C.J.S., Conflict of Laws, 
§ 22, p. 949. 

Under the authorities cited and quoted plaintiff is entitled to judg- 
ment on the basis of the amount evidenced by the promissory note, less 
all sums paid on the note or received upon foreclosure of all the prop- 
erty given as collateral to secure the payment of the indebtedness, 
with interest. 





Lien For Repairs Junior to Preferred 
Ship Mortgage 


Bankers have been traditionally reluctant to make loans 
on the security of a ship. Prior to the Ship Mortgage Act of 
1920 a mortgage on the security of a ship was considered prac- 
tically worthless because of the uncertainty and complexity 
of the law of admiralty liens. The Act of 1920, however, pro- 
vided for a new form of mortgage which was called a preferred 
ship mortgage. Provided the mortgagee complied with certain 
requirements as to recording and indorsement of the mortgage 
on the ships papers he was given preferred status. ‘The lien 
of such a preferred mortgagee was senior to all subsequent 
liens except (1) liens for damages arising out of tort (2) liens 
for wages of crew and stevedores (3) liens for salvage and 
for general average. 

In the present case a Boston bank held such a preferred 
mortgage on a fishing schooner. Subsequent to the execution 
and recording of this mortgage the General Foods Corporation 
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made substantial repairs on the schooner, furnished supplies 
to it and therefore claimed a lien superior to the bank as to 
the excess value which it added to the vessel. General Foods 
contended that the bank would be unjustly enriched were it 
permitted to satisfy its mortgage debt with the value thus 
added by General Foods. The court experienced considerable 
difficulty with the question, but nevertheless held that, since 
the bank’s mortgage was preferred and in proper form under 
the Act of 1920, it was entitled to a lien as to the entire value 
of the vessel superior to that of General Foods. 

The opinion of the court which follows should be retained 
by bankers and attorney’s entering into such mortgages as 
a convenient reference to some of the law and all of the re- 
quirements of a preferred ship mortgage. Libel of Pilgrim 
Trust Co.v. The Frances C. Denehy, etc., U. S. District Court, 
Maine, 94 Fed. Supp. 807. 


The following is the Report of Commissioner Frank M. Coffin: 


Nature of Proceeding 
This is a proceeding in admiralty initiated by libellant, the Pilgrim 
Trust Company of Boston, Massachusetts, to foreclose a mortgage 
held by it on the fishing schooner, Frances C. Denehy. Libellant’s 
claim, based on the mortgage, is disputed chiefly by an intervenor, 
General Foods Corporation, which claims a maritime lien superior 
to the mortgage for repairs made and supplies furnished subsequent 
to the execution of the mortgage. The claims of other intervenors, 
Commonwealth Ship Supply Co., Inc. and Pier Machine Company, 
do not affect the large issues in the case and present no legal question 

which is not raised by the major intervenor. 


The schooner having been sold by order of this Court on December 
10, 1948, at a sale conducted by the United States Marshal for the 
District of Maine, for a price of $11,100.00, such fund: was deposited 
in the Registry of the Court and is the sole source looked to in this 
proceeding by the parties for the satisfaction of their claims. The 
claims of both the libellant and major intervenor are of such a size 
as entirely to exhaust the fund, if either were fully recognized. 


The Commissioner was appointed by the Court on December 13, 
1948, to determine the rights of the parties to the fund, both as to 
priorities and amounts, Pre-trial memoranda were filed and hearing 
was had on June 27, July 5 and 6, 1949. A full transcript of testimony 
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was prepared by the Court Reporter, upon receipt and study of which 
the libellant and major intervenor filed briefs, the libellant filing a 
reply brief on November 19, 1949. 


Nature of Claims Asserted 

The libellant asserts that it loaned money in the amount of twenty- 
five thousand dollars to the owner of the vessel Frances C. Denehy on 
March 2, 1945, on the security of a first preferred ship mortgage 
executed on the same date. The libellant claims that each require- 
ment of the Ship Mortgage Acti has been complied with, so that its 
mortgage is valid and entitled to priority as against the major inter- 
venor.2 

The intervenor contends (1) that the mortgage did not meet all 
the requirements of a first preferred ship mortgage under the Act, (2) 
that therefore its later claims for supplies, equipment, and labor should 
take precedence over the lien of the mortgage, and (8) that, even 
assuming the validity of the mortgage as a first preferred ship mort- 
gage, intervenor has so improved the value of the vessel ‘by its efforts 
that it would be inequitable to permit the libellant to recover any 
proceeds over the value of the vessel at the time work was begun on it 
by the intervenor. The later contention, it is urged, stems from general 
principles of equity which permeate the administration of admiralty 
law. 


The Statute—Pertinent Sections 

Section 921 of the Act, 46 U.S. C. A. § 921, is as follows: 

“Sale, conveyance, or mortgage of vessel of United States, record 

“(a) No sale, conveyance, or mortgage which, at the time such 
sale, conveyance, or mortgage is made, includes a vessel of the United 
States, or any portion thereof, as the whole or any part of the 
property sold, conveyed, or mortgaged shall be valid, in respect to 
such vessel, against any person other than the grantor or mortgagor, 
his heir or devisee, and a person having actual notice thereof, until 
such bill of sale, conveyance, or mortgage is recorded in the office of 
the collector of customs of the port of documentation, of such vessel, 
as provided in subdivision (b) of this section. 

“(b) Such collector of customs shall record bills of sale, convey- 
ances, and mortgages delivered to him, in the order of their reception, 
in books to be kept for that purpose and indexed to show— 

“(1) The name of the vessel ; 


(2) The names of the parties to the sale, conveyance, or mort- 


sage; 
1 Section 30, Act of June 5, 1920, Chapter 250, Subsections A-W, 41 Stat. 1000, 46 U. S. 


C. A. Chapter 25, §§ 911-984. 
2 Hereinafter referred to simply as the intervenor. 
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(3) The time and date of reception of the instrument; . 
(4) The interest in the vessel so sold, conveyed, or mortgaged ; 
and 


“(5) The amount and date of maturity of the mortgage. June 5, 
1920, c. 250, § 30, Subsec. C, 41 Stat. 1000. 


Section 922, 46 S. C. A. § 922, is as follows: 

“Preferred mortgages 

“(a) A valid mortgage which at the time it is made, includes the 
whole of any vessel of the United States (other than a towboat, barge, 
scow, lighter, car float, canal boat, or tank vessel, of less than two 
hundred gross tons), shall, in addition, have, in respect to such vessel 
and as of the date of the compliance with all the provisions of this 


sub-division, the preferred status given by the provisions of section 
953 of this title, if— 


“(1) The mortgage is endorsed upon the vessel’s documents in 
accordance with the provisions of this section; 

(2) The mortgage is recorded as provided in section 921 of this 
title, together with the time and date when the mortgage is so endorsed ; 

“(3) An affidavit is filed with the record of such mortgage to the 
effect that the mortgage is made in good faith and without any design 
to hinder, delay, or defraud any existing or future creditor of the 
mortgagor or any lienor of the mortgaged vessel ; 

(4) The mortgage does not stipulate that the mortgagee waives 
the preferred status thereof; and 

“(5) The mortgagee is a citizen of the United States and for the 
purposes of this section the Reconstruction Finance Corporation shall, 
in addition to those designated in sections 888 and 802 of this title, 
be deemed a citizen of the United States. 

“(b) Any mortgage which complies in respect to any vessel with 
the conditions enumerated in this section is hereafter in this chapter 
called a ‘preferred mortgage’ as to such vessel. 

“(c) There shall be indorsed upon the documents of a vessel cov- 
ered by a preferred mortgage— 


“(1) The names of the mortgagor and mortgagee ; 

(2) The time and date the indorsement is made; 

(3) The amount and date of maturity of the mortgage; and 

(4) Any amount required to be indorsed by the provisions of sub- 
division (e):or (f) of this section. 

“(d) Such indorsement shall be made (1) by the collector of 


customs of the port of documentation of the mortgaged vessel, or 
(2) by the collector of customs of any port in which the vessel is 
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found, if such collector is directed to make the indorsement by the 
collector of customs of any port in which the vessel is found; if such 
collector is directed to make the indorsement by the collector of cus- 
toms of the port of documentation; and no clearance shall be issued 
to the vessel until such indorsement is made. The collector of customs 
of the port of documentation shall give such direction by wire or letter 
at the request of the mortgagee and upon the tender of the cost of 
communication of such direction. Whenever any new document is 
issued for the vessel, such indorsement shall be transferred to and 
indorsed upon the new document by the collector of customs. 


“(e) A mortgage which includes property other than a vessel shall 
not be held a preferred mortgage unless the mortgage provides for the 
separate discharge of such property by the payment of a specified por- 
tion of the mortgage indebtedness. If a preferred mortgage so pro- 
vides for the separate discharge, the amount of the portion of such 
payment shall be indorsed upon the documents of the vessel. 


“(f) If a preferred mortgage includes more than one vessel and 
provides for the separate discharge of each vessel by the payment 
of a portion of the mortgage indebtedness, the amount of such portion 
of such payment shall be indorsed upon the documents of the vessel. 
In case such mortgage does not provide for the separate discharge 
of a vessel and the vessel is to be sold upon the order of a district court 
of the United States in a suit in rem in admiralty, the court shall 
determine the portion of the mortgage indebtedness increased by 20 
per centum (1) which, in the opinion of the court, the approximate 
value of the vessel bears to the approximate value of all the vessels 
covered by the mortgage, and (2) upon the payment of which the 
vessel shall be discharged from the mortgage. June 5, 1920, c. 250, 
§ 30, subsec. D, 41 Stat. 1000; June 27, 1935 c. 319, 49 Stat. 424.” 


Section 923, 46 U. S. A. § 923, is as follows: 

“Certified copies of mortgage; exhibition 

“The collector of customs upon the recording of a preferred mort- 
gage shall deliver two certified copies thereof to the mortgagor who 
shall place, and use due diligence to retain, one copy on board the 
mortgaged vessel and cause such copy and the documents of the vessel 
to be exhibited by the master to any person having business with the 
vessel, which may give rise to a maritime lien upon the vessel or to 
the sale, conveyance, or mortgage thereof. The master of the vessel 
shall, upon the request of any such person, exhibit to him the docu- 
ments of the vessel and the copy of any preferred mortgage of the 
vessel placed on board thereof. June 5, 1920, c. 250, § 30, Subsec. 
E, 41 Stat. 1001.” 





<= 
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Section 941, 46 U. S. C. A. § 941, states in part: 

“(a) If the master of the vessel willfully fails to exhibit the docu- 
ments of the vessel or the copy of any preferred mortgage thereof, 
as required by section 923 of this title, the board of local inspectors 
of vessels having jurisdiction of the license of the master, may suspend 
or cancel such license, subject to the provisions of sections 431-434 
of this title. 


* * * * * 


“‘(c) If any person enters into any contract secured by, or upon 
the credit of, a vessel of the United States, covered by a preferred 
mortgage, and suffers pecuniary loss by reason of the failure of the 
collector of customs, or any officer, employee, or agent thereof, prop- 
erly to perform any duty required of the collector under the provisions 
of this chapter, the collector of customs shall be liable to such person 
for damages in the amount of such loss. If any such person is caused 
any such loss by reason of the failure of the mortgagor, or master of 
the mortgaged vessel, or any officer, employee, or agent thereof, to 
comply with any provision of section 923 or 924 of this title, or to 
file an affidavit as required by subdivision (a) of section 922 of this 
title, correct in each particular thereof, the mortgagor shall be liable 
to such person for damages in the amount of such loss. The district 
courts of the United States are given jurisdiction (but not to the ex- 
clusion of the courts of the several States, Territories, Districts, or 
possessions) of suits for the recovery of such damages, irrespective 
of the amount involved in the suit or the citizenship of the parties 
thereto. Such suit shall be begun by personal service upon the de- 
fendant within the limits of the district. Upon judgment for the 
plaintiff in any such suit, the court shall include in the judgment an 
additional amount for costs of the action and a reasonable counsel’s 
fee, to be fixed by the court. June 5, 1920, c. 250, § 30, Subsec. J, 
41 Stat. 1003.” 


Findings of Subsidiary Facts 


The following facts are hereby found to have been established either 
by stipulation or by evidence. 


1. The Schooner Frances C. Denehy was a fishing vessel, being 
registered and enrolled under the laws of the United States of America, 
and having its home port at Boston, Massachusetts. 

2. The Frances C. Denehy was owned by a Massachusetts corpora- 
tion, Schooner Frances C. Denehy, Inc., of which one Charles M. Fauci 
was President. 

3. The Pilgrim Trust Company, the libellant, was a corporation 
duly organized and existing under the laws of the Commonwea!th of 
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Massachusetts and carried on a banking business in Boston, Massa- 
chusetts. 

4. General Foods Corporation, intervenor, was a corporation en- 
gaged in the processing and distribution of sea foods, with offices in 
New York and Boston and with a shipyard located in Rockland, Maine. 

5. On March 2, 1945, the Schooner Frances C. Denehy, Inc., 
through Charles M. Fauci, its President executed a promissory note 
in the amount of $25,000 in favor of the Pilgrim Trust Company. 
Payments of principal were stated to be made at the rate of $1,000 
each month, with interest at 6% per annum. 


As part of the transaction, a prior note and ship mortgage securing 
payment of the same, in the amount of $13,000, were cancelled and 
discharged. 

6. On March 2, 1945, the Schooner Frances C. Denehy, Inc., 
executed and delivered to the Pilgrim Trust Company a mortgage on 
the Schooner Frances C. Denehy, to secure the payment of the note. 


7. With respect to the mortgage the following facts are found: 


a. The mortgage included and was limited to a vessel of the United 
States, the Frances C. Denehy. No property, not maritime in nature, 
was covered by the mortgage. 

b. The mortgage stated the interest of the mortgagor in the vessel 
and the interest so mortgaged, the name of the vessel, the names of the 
parties to the mortgage, the amount, and date of its maturity. 

ce. Four originals of the mortgage were prepared and acknowl- 
edged before a notary public authorized by the laws of the Common- 
wealth of Massachusetts to take acknowledgment of deeds. 

8. The mortgage was recorded in the office of the Collector of 
Customs for the Port of Boston, the home port of the Frances C. 
Denehy, on March 2, 1945 at 2:45 p. m., E. S. T. in book P. M. 2, 
page 23. 

9. The “Permanent Collateral Certificate of Enrollment and Li- 
cense” of the Frances C. Denehy, the ship’s papers, were stamped in 
the office of the Collector of Customs of Boston. (Record page 51.) 
The following information was inserted on the ship’s papers (Libellant’s 
Exhibit * 10): 


“Preferred Mortgage Endorsement 
(Merchant Marine Act, 1920, Sec. 30— 
U. S. C. Title 46, Chapter 25.) 
Mortgage Description 
(Subsection DC) 
Mortgagor Schooner Frances C. (sic) 
Denehy, Inc. 
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Mortgagee Pilgrim Trust Company 
Boston, Massachusetts 
Endorsed March 5, 1945, at 10 a. m. 


Total amount $25,000 

Date of maturity February 2, 1947 

Discharge amount, $25,000 with interest at 
6% per annum 

Port of Boston, Massachusetts 


(seal) 
By /s/ J. M. Ayer William H. Burke, Jr. 
1 re Deputy Collector of 
Customs” 


10. Two copies of the mortgage, together with the Certificate of 
Enrollment and License, were given to Mr. Fauci. Mr. Fauci then 
brought the Certificate of Enrollment and License to the Frances C. 
Denehy and gave it to the Captain. (Record, pages 51 and 56.) 


Comment: Fauci’s testimony was wavering as to whether he gave 
the Captain a copy of the mortgage. At one point (Record, page 51), 
he stated on direct examination that he did take a copy of the mortgage 
to the vessel; later, still on direct examination (Record, page 57), he 
stated that he did not recall about the mortgage; still later (Record, 
page 134), on cross-examination, he stated that he placed only the 
ship’s papers on board, in the Captain’s quarters. No other evidence 
appears as to whether a copy of the mortgage actually reached the 
vessel. It has therefore not been proven that a copy of the mortgage 
was on board the vessel during any time material to this proceeding. 


Tl. After the execution of the note and mortgage, payments were 
made on account of principal as follows: 


April 2, 1945 1000, 
March 2, 1945 1000, 
May 2, 1945 1000, 
June 2, 1945 1000, 
Aug. 2, 1945 1000, 
Sept. 4, 1945 1000, 
Oct. 2, 1945 1000, 
Nov. 2, 1945 1000, 
Dec. 3, 1945 1000, 
Jan. 2, 1946 1000, 
Apr. 2, 1946 500, 
- May 2, 1946 500, 
June 4, 1946 ; 500, 
July 2, 1946 '  §00, 
Mar. 1, 1947 500, 
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Jan 6, 1948 500, 
Mar. 3, 1948 400, 
Apr. 2, 1948 200, 
May 12, 1948 200, 
July 2, 1948 200, 

Total $14,000 


12. As of December 10, 1948, when the libel was brought, the 
following amount was due libellant from the Schooner Frances C. 


Denehy, Inc.: 





On principal $11,000.00 
On interest (6/1/48- 
12/10/48) 352.00 
Insurance premiums paid 
by Libellant 785.25 
Total $12,137.25 


13. During the period subsequent to the execution of the note 
and mortgage on March 2, 1945, the Frances C. Denehy was used 
by her owner as a fishing vessel, being operated under numerous 
captains. The following findings are made as to the experience and 
condition of the vessel between March 2, 1945 and November 1946, at 
which latter time the General Foods Corporation began the work of 
overhauling the engine of the Frances C. Denehy: 

a. In the Spring of 1946, a Canadian Government vessel had 
occasion to tow the Frances C. Denehy into a Canadian port, for which 
service the Canadian Government tried to collect payment from the 
Schooner Frances C. Denehy, Inc. 

b. In November, 1946, Louis Scola, who had previously been in 
charge of the Frances C. Denehy in September, 1946, and then had 
been replaced by another Captain, was sent to Halifax, Nova Scotia, 
to take charge of the vessel, which had developed some difficulty which 
does not precisely appear from the admissible evidence. At that time, 
Scola found the regular crew enjoying riotous times on shore. No 
substantial repairs were made to the vessel at that time and Captain 
Scola, with four men, brought the vessel from Halifax to Boston. 

c. The Frances C. Denehy developed engine trouble in November, 
1946, off Monhegan Island, on the way into the port of Rockland. 
The difficulty lay in starting the engine with the available supply of 
air. Captain Scola was able to and did start the engine, although not 
a licensed engineer. 

d. The vessel was built in 1928. 


e. Captain Scola testified that in November, 1946, “The boat 
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was not too old, but it was in hard shape because the engine was moving 
around. The engine was not lined up.” (Record, page 216.) 

f. Fred C. Gatcombe, manager of the Rockland branch of General 
Foods, who superintended the repair of the Frances C. Denehy, stated 
that the engine beds in the vessel were loose and that the engine was 
moving on the beds, which movement could cause air or fuel lines 
to break. (Record, page 285.) 

g. Mr. Ray J. Wittick, Marine Supervisor of General Foods, 
made a survey of the Frances C. Denehy in Boston on November 20, 
1946, immediately after the trip from Halifax. He stated (Record, 
page 306 ff.) that some seams were not tight, a large canvas patch 
was nailed to one of the forward sides or wale back of the vessel, that 
some sheeting was missing, that some timbers and deck planks were 
soft, that the winch shaft bearing was worn, that some deck plates 
and gear were loose, that the quarters and other compartments were 
cluttered with debris and unclean, that the engine showed signs of oil 
leaks, that bolts securing the engine to the bed were loose with the 
apparent result that the engine had been moving on its bed, and that 
wiring and receptacles were loose or broken. 

Mr. Wittick estimated that the vessel on November 20, 1946 was 
not “worth any more than two or three thousand dollars.” (Record, 
page 309.) 

h. Mr. Walter J. McInnis, a naval architect, gave an opinion as 
to value of the Frances C. Denehy, based on the report of physical 
condition made by Mr. Wittick, whose testimony is above summarized. 
He stated that the value in fall of 1946 of the Frances C. Denehy 
was “not over $5000.” (Record, page 318.) 

i. On December 10, 1948, the Frances C. Denehy was sold by the 
U. S. Marshal for $11,100. 


There being no other evidence as to value, the finding is hereby 
made that in November 1946, the fair market value of the Frances 
C. Denehy was $5,000. 

14. The substance of the negotiations leading up to the action 
of General Foods in undertaking to repair the Frances C. Denehy is 
in doubt. Mr. Fauci testified that General Foods made the suggestion 
that it be allowed to repair the vessel, whereupon it would put its own 
men on board and use it in fishing operations. (Record, page 106.) 
Mr. Gatscombe testified that Fauci asked General Foods to repair 
the vessel (Record, page 223), that he told Fauci that the work on 
the engine beds would cost about $15,000 (Record, page 226), and that 
this arrangement was satisfactory to Fauci. 

Apart from indicating that Fauci’s version appears quite im- 
probable, no further comment need be made on this conflict of testimony, 











594 THE BANKING LAW JOURNAL - 


inasmuch as the rights of the parties do not, in my opinion, depend 
on the points at issue as just set forth. 


15. The findings of fact as to the manner in which General Foods 
undertook and completed the work on the Frances C. Denehy are as 
follows: 


a. Following one conference between Fauci and Gatcombe in Rock- 
land and a second conference in Boston, the Frances C. Denehy, in 
charge of Captain Scola, arrived in Rockland on November 28 or 29, 
1946. - 

b. At that time the ship’s papers (Certificate of Enrollment and 
License) were on board, being under Captain Scola’s bunk. (Record, 
pages 189-190.) There is no evidence that the mortgage was on 
board at that time. 

c. Captain Scola remained in Rockland for a week or more. 
During this time the ship’s papers were on board, being removed by 
Scola when he left Rockland. (Record, page 193.) 


d. Captain Scola was asked at no time by anyone connected with 
General Foods to produce the ship’s papers. (Record, page 204.) 


e. Although Mr. Gatcombe testified that, shortly after the vessel’s 
arrival in Rockland, he asked Fauci in the presence of Captain Scola 
whether the boat had any obligations, receiving an answer that obliga- 
tions, amounted to five or six hundred dollars (Record, page 224), 
Captain Scola, a disinterested witness, present at the time, denies that 
anything said on the subject of obligations (Record, page 192). ‘The 
finding therefore is that no such question was asked at that time. 


f. Mr. Gatcombe, the boatyard manager, stated that he asked 
his yard superintendent to look for the ship’s papers within a week 
of arrival. (Record, pages 237-238.) The yard superintendent re- 
ported that he could not find the papers. (Record, page 273.) Mr. 
Gatcombe also stated that he thought he asked the Boston office of 
General Foods to check the financial responsibility of the vessel’s 
owner, receiving no reply therefrom. (Record, page 262.) 


g- Not until March or April, 1947, did Mr. Gatcombe receive 
word of the existence of a prior mortgage on the Frances C. Denehy. 
Such notice was conveyed by a telephone call to Gatcombe from the 
Boston Operations Manager of General Foods. (Record, page 288.) 
At that time General Foods had spent from $8,000 to $10,000 on 
labor and material and had commitments with other companies for 
labor and parts in the sum of $2,000 to $3,000. (Record, page 248.) 
No attempt was made to cancel these commitments. (Record, page 
248.) There was testimony that such an attempt would have met with 
failure. 
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h. The entire arrangement between Fauci and Gatcombe was on 
an oral basis (Record, page 270). 

i. The total amount of the bill of General Foods for work and 
materials was $24,198.83. ‘The charges were computed at a fair rate 
for the period involved and the work done was necessary to place the 
boat in such condition that it could be operated economically and with 
little danger of breakdowns caused by engine trouble. 

j. After repairs were completed, General Foods supplied a cap- 
tain and crew and operated the Frances C. Denehy as a fishing vessel 
for an undetermined period of time, it having been unsuccessful in its 
attempts to collect. its bill for services. 


Opinion on Questions of Law 


Before submitting conclusions of law, it is appropriate to discuss 
the questions of law which have been presented in the thorough briefs 
of the parties. 

A preliminary question as to jurisdiction must first be decided. 
As has been set forth, Section 922 of the Ship Mortgage Act requires 
that a ship mortgage, if it includes property other than a vessel, 
provide for the separate discharge of such property. 


The intervenor argues that since the standard form of note which 
accompanied the mortgage provided that any monies of the Schooner 
Frances C. Denehy, Inc., which might be in the possession of the bank, 
could be held as collateral, and since the mortgage did not specify 
the amount of payment necessary to discharge such monies, the above 
requirement of the Act was not fulfilled. The intervenor draws the 
conclusion that therefore this court lacks jurisdiction since foreclosure 
might have been invoked on non-maritime property. 

The Emma Giles, D. C. Md. 1936, 15 F. Supp. 502, is cited as 
authority. While recognizing the authority of the case as applying 
the above section of the Act, it is necessary to say only that the 
mortgage in the instant case purports to cover only the vessel, although 
the note involves an additional undertaking. The intervenor’s as- 
sumption is that the mortgage must be so read as to incorporate the 
terms of the note. This assumption is not well founded and is con- 
trary to the policy of the Ship Mortgage Act. This objection, there- 
fore, should be overruled. 


I. Compliance with Statute 
The first major issue is whether the mortgage met all the require- 
ments of the Act as set forth at the beginning of this report. I am 
of the opinion that the Act has been complied with, insofar as the 
mortgagee is concerned. As the findings of fact indicate, the mortgage 
was properly recorded and endorsed upon the vessel’s documents. 
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It is true that the mortgagor may not have fulfilled the require- 
ments of Section 923 in that it may not—so far as the evidence shows 
—have used diligence to place and retain a copy of the mortgage on 
board the vessel. Even if such were the case, the result would not be 
that the mortgage would therefore fail to qualify as a preferred ship 
mortgage. A reading of the Act reveals that Section 922 contains, 
either directly or by reference, all of the requirements for a valid 
mortgagee with preferred status. Section 923, a separate section, 
places certain duties as to retention of a copy of the mortgage on board 
ship and exhibition on request, upon the mortgagor and the master 
of a vessel. Section 941, subsection (a) imposes a penalty of sus- 
pension or loss of license upon a master who willfully fails to exhibit 
the documents of a vessel or a copy of a preferred mortgage. Sub- 
section (c) provides that the mortgagor shall be liable for damages if 
any person is caused loss by reason of failure of the mortgagor or 
master to comply with either sections 923 or 924. 


To hold that, in addition to these sanctions, a later supplier or 
repairman in a case like that at bar would have preference over a 
holder of a prior recorded mortgage would be unjustifiably to read 
into the provisions of the Act requirements and sanctions not set 
forth therein. Such an interpretation would also unfairly penalize 
the mortgagee, who has no control over the mortgagor or the master 
‘of a vessel. 


The above discussion may be unnecessary in view of the fact set 
forth in the findings that, as Captain Scola has testified, no one at the 
shipyard in Rockland ever asked him to produce the ship’s papers. 
Had such a request been made, and the papers produced, the endorse- 
ment as to the existence of the mortgage would have been apparent. 


The Bethlehem, 3 Cir., 1925, 4 F. 2d 308, is not applicable to the 
factual situation here involved, inasmuch as the ship’s papers on board 
the Frances C. Denehy would have shown the presence of a mortgage. 
In the Bethlehem, no documents on board the vessel would have dis- 
closed the existence of a mortgage. The Court, 4 F. 2d at 811, said: 
“Even, if during the period before or at the time the supplies were 
delivered and the repairs made the libellants had prosecuted an in- 
vestigation and had come across the ship’s papers somewhere, they 
would not have found endorsements of the mortgages on them, for this 
essential act was not performed until January 14, 1921, which was 
after the libellants had begun and in some instances had completed 
furnishing supplies and making repairs.” 

The Oconee, D. C., 1921, 280 F. 927, is authority for the proposi- 
tion applied in this report. In this case the Court assumed that the 
master of the vessel had failed to exhibit a copy of the mortgage and 





THE BANKING LAW JOURNAL 597 


said, 280 F. at page 933: “The duty of having aboard the vessel a 
copy of the mortgage is, by the statute, specifically imposed upon the 
mortgagor, and the duty to exhibit it, upon the request of any person 
having business with the vessel, is imposed upon the master, and a 
penalty is provided for the failure of either to comply with the law; 
but it seems to be manifest that these are not conditions precedent to 
the acquisition by the mortgage of a preferred status.” 


It should be added that not only should the Branch Manager of 
General Foods have seen to it that the ship’s master was asked to 
produce the papers, but, upon failing to hear from the Yard Superin- 
tendent or upon hearing from such superintendent that no papers 
were to be found, he should have been put upon inquiry and should 
have exerted greater efforts than he did in order to obtain the desired 
information from his Boston office. The failure of the Boston office 
to forward any report as to the financial condition of the Schooner 
Frances C. Denehy, in view of the circumstances of this case, con- 
stituted a failure to exercise reasonable care on the part of the inter- 
venor, whether such failure can be attributed to the Rockland Branch 
Manager or to the Boston office or to both. 


In The Favorite, D. C. S. D. N. Y. 1940, 34 F. Supp. 324, Judge 
Conger states, 34 F. Supp. at page 328, the theory behind this burden 
of inquiry on the part of one dealing with a vessel: “One dealing with 
the ship, either in her home port or abroad, can easily ascertain 
whether or not there is any encumbrance on the vessel. It is his duty 
to so do. Should he fail, he does so at his own peril. If an inspection 
of the ship’s papers discloses to a repairman or a contractor that there 
is a preferred mortgage on the ship, he deals with the ship with full 
knowledge, if it appears that the maturity date has passed, and no 
certificate of discharge is endorsed on the mortgage. He has, at 
least, notice that he should inquire further. He is, at least, dealing 
with the ship with his eyes open. See Robinson on Admiralty, 1939 
pg. 452, where it is stated: ‘If he feeds the mortgage elephant with- 
out inquiring, he is in the same position as if he has fed the animal 
knowingly. This inversion of the admiralty rule will tend to make 
the supplyman demand cash; and in the long run the mortgagee, as 
he has had to do often enough in shore mortgages, may have to feed 
his own elephant by paying for the supplies, etc., himself as an alter- 
native to forcing the ship to lay up.’ ” 


II. Application of Equitable Principles 
The intervenor has not confined its argument to its contention 
that the Ship Mortgage Act has not been complied with. It has 
pointed out the fact that admiralty law has traditionally patterned 
itself along equity lines, citing impressive authority. (Intervenor’s 
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Brief, pp. 18-14.) With this general proposition it is not possible 
to disagree. 

There is no doubt that equitable principles apply to some extent 
and in some situations in the law of admiralty. As the intervenor 
points out, instances of the application of equitable principles are 
found in the rule of divided damages, the rule allowing compensation 
to a salvor, and the rule of general average. 


It is urged that the equitable approach in the present case, assum- 
ing that the Ship Mortgage Act has been complied with so that the 
mortgagee has a preferred ship mortgage, is to recognize the validity 
of such lien up to but not exceeding the value of the vessel in Novem- 
ber, 1946, when extensive repairs were initiated. The balance of the 
fund, argues the intervenor, should then be paid to it in recognition 
of the source of improvement. To allow the mortgagee to recover the 
entire fund, which, it is argued, has been substantially produced as a 
result of intervenor’s repair work, would be to grant it a gratuitous 
windfall and to enrich it unjustly. 


This is an argument commanding much respect for its ingenuity 
and force. Having no pertinent authority in admiralty law to rely 
on, counsel have skillfully invoked both English and American cases 
in equity in support of their contention. 


It must be admitted that a natural question arises as to the validity 
of such an argument, which could have been made but apparently was 
not made or considered by the courts in many admiralty contests in the 
past between creditors of differing priorities. With caution, therefore, 
does one approach the proposition asserted by intervenor. 


The leading authority invoked by the intervenor, and that relied 
on by most of the other cases cited, is Bright v. Boyd, 1841, 4 Fed. 
Cas. p. 127, No. 1875 and, 1843, 4 Fed. Cas. p. 1384, No. 1876. One 
Bright bought real property from an administrator. ‘The admin- 
istrator had failed to have his bond approved at the time of the sale. 
After Bright had made substantial improvements, a devisee, Boyd, 
sued Bright and recovered the property. Bright, however, was allowed, 
in the two cases just cited, to recover the value of the improvements. 


Justice Story, who heard and reported the cases, stated in 4 Fed. 
Cas. at 133, No. 1875: “It appears to me * * * that the denial of all 
compensation to such a bona fide purchaser, in such a case, where he 
has manifestly added to the permanent value of an estate by his meliora- 
tions and improvements, without the slightest suspicion of any infirmity 
in his own title, is contrary to the first principles of equity.” 


In 4 Fed. Cas. at page 185, No. 1876 the learned Justice states 
the rule of law in much the same way except that he uses the words, 
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to describe the innocent purchaser for value, “without notice: of any 
infirmity in his title.” (See Intervenor’s brief, page 17.) 

It is to be noted that Justice Story was fully conscious of the 
novelty of the question presented to him, drawing freely and learnedly 
from the Roman Law commentators. It is more to the point that 
the doctrine was limited to one who made improvements, having no 
notice of a defect in his title. 

It connot be said in this case that the General Foods Corporation 
was without such notice, or, what is saying the same thing, without 
information which reasonably should have put it on inquiry, resulting 
in discovery of the existence of the mortgage. As has been pointed out 
before, the Branch Manager sent his Yard Superintendent for the 
ship’s papers, receiving a reply that he could not find them. No 
inquiry was made of Captain Scola. The Branch Manager asked his 
Boston associates to check the financial responsibility of the owner, 
Boston being the home port of the vessel. No reply was received. 
Never having seen the ship’s papers, which would have disclosed the 
existence of the mortgage, never having had an inquiry made at the 
Collector of Customs in Boston, the known home port, the Rockland 
branch manager of General Foods nevertheless undertook a repair 
job of twenty to twenty-five thousand dollars. This sequence of events 
constitute a failure to exercise reasonable care in making inquiry. 


Even were Bright v. Boyd, therefore, to be considered authority 
applicable to the rights of the parties in this case, the intervenor could 
not be reasonably said to be without notice of the infirmity in the title. 


But there are other considerations in the nature of the case. The 
mortgagee claims its rights under the Ship Mortgage Act of 1920. 


A discussion of the origin of the Act is found in Detroit Trust 
Co. v. Barlum S. S. Co., 293 U. S. 21, 55 S. Ct. 31, 36, 79 L. Ed. 
176 as follows: “The Ship Mortgage Act is a part of the Merchant 
Marine Act 1920 (41 Stat. 988). Its declared purpose is ‘to provide 
for the promotion and maintenance of the American merchant marine.’ 
The Congress, in its wisdom, decided upon the means to achieve that 
object and set forth its conclusions in the terms of the statute. The 
legislative history of the statute shows the controlling considerations. 
The report of the Senate Committee on Commerce pointed out that 
‘mortgage security on ships’ was ‘practically worthless’; that it was 
proposed to ‘make it good except as-to certain demands that should 
be superior to everything else, such as wages’; and that it was desired 
to have ‘our people and capital interested in shipping and shipping 
securities.” Sen. Rep. No. 573, 66th Cong., 2d Sess. p. 9. The bill, 
with this purpose, was developed in conference. The managers on the 
part of the House, of Representatives, in their statement accompanying 
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the report of the Committee of Conference, observd that by the en- 
larged provisions of the bill ‘the mortgagee under a mortgage upon a 
vessel of the United States is made more secure in his interest in the 
vessel than he is under existing admiralty law.’ and, referring to the 
plan of ‘creating a preferred mortgage,’ added that ‘the preferred 
status arises upon the recording of the mortgage as a preferred mort- 
gage and its indorsement upon vessel’s documents. 


999 


Judge Augustus N. Hand in The Favorite, when that case was 
heard by the Second Circuit Court of Appeals, 120 F. 2d 899, at page 
902, stated: “There can be no reason for supposing that ship’s mort- 
gages recorded in conformity with the Act of 1920, which was designed 
to make such securities desirable investments, should be subjected to 
limitations that would render their enforcement far more difficult and 
hazardous than that of similar mortgages covering land or chattels. 
It was plainly the purpose of the Act to make ship’s mortgages as avail- 
able for investment as other securities with which the public is accus- 
tomed to deal and thus to render that class of securities attractive 
which had been unmarketable before.” 


The present attempt to reduce in amount, if not to extinguish, 
the lien of the mortgage does not coincide with the spirit of the Act. 
Were the principle so ably set forth by counsel for the intervenor to 
prevail, the result would be that institutions lending money to ship 
owners on the security of mortgages could not be assured of a reason- 
ably sound investment merely by evaluating the property at the time 
of the loan and then taking the necessary steps to comply with the 
Ship Mortgage Act. ‘They would be forced to set up elaborate 
follow-up procedures in order to check on the physical condition of all 
ships under mortgage. The cost of maintaining such a system, ade- 
quate to keep track of vessels wherever they might be, would be 
substantial, if not prohibitive, even were such a system workable. 

That such a burden is not placed upon ship mortgages is apparent 
from consideration of the purpose of the Act. The smaller and more 
reasonable burden of seeing the ship’s papers and making inquiry 
at the home port is properly placed on those in the position of the 
intervenor. 

It may be observed by way of analogy that lending institutions 
which extend loans on the security of ordinary real estate mortgages 
are not generally under the burden, once they record such mortgages, 
of following up the condition of the property in order to forestall well 
meaning materialmen from investing large sums in bettering the 
property. 

See also the discussion in The Favorite, D. C., 34 F. Supp, 324 
and 2 Cir., 120 F. 2d 899, concerning the reluctance of courts to hold 
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that a preferred ship mortgagee has waived its rights by reason of 
laches in following up on payments due. 

The majority of the remaining authorities cited by the intervenor 
are deserving of some comment. 

Chase v. Corcoran, 1871, 106 Mass. 286, and the American Law In- 
stitute Restatement, Section 117, both have to do with situations where 
one person, acting without knowledge of the owner of the property, 
has rendered services by way of preserving the property. In the 
present case, the work done on the vessel was by way of improvement. 
The vessel could and did operate without the substantial work on the 
engine done by the intervenor, although admittedly with difficulties in 
the operation of the engine. 

Chase v. Corcoran, supra, Union Hall Association v. Morrison, 
1873, 89 Md. 281, and Hatcher v. Briggs, 1876, 6 Or. 31, are cases 
where the person doing the work on the property either could not 
know of the defect in title or else took reasonable precautions to find 
such defect. In Thomas v. Thomas’ Executor, 1855, 16 B. Mon., 
Ky., 420, the court allowed a remote vendee of real property to recover 
for improvements made but conceded that an immediate vendee might 
be affected by the fact that the defect in title was of record. 55 Ky. 
at 425, 16 B. Mon. at 425. 

It may be said categorically that all authorities cited by intervenor 
concern situations not within the admiralty jurisdiction, and in which 
the Ship Mortgage Act was not a factor for consideration. Both the 
terms of and the reasons for the Act must here be given weighty con- 
sideration. If the Act either directly or indirectly were to come into 
conflict with a general equitable principle, it would probably be the 
latter that would yield. In this case, however, even though the inter- 
venor has expended large sums in good faith on the vessel, it cannot 
be said that intervenor acted without notice or reasonable grounds 
for notice. The intervenor has not qualified for equitable aid under 
the familiar maxim giving such aid to the vigilant. 

A hard case may be said to be created when one of two innocent 
parties must be injured as the result of the irresponsibility of a third 
party. This is such a case. Solomonic wisdom might indicate a decree 
based on intervenor’s argument as to betterment, the result of which 
would cause the parties hereto to share the loss. But such a result 
would, in my opinion, do violence not only to the policy and terms 
of the Ship Mortgage Act but also to the mercantile relations of ships, 
lenders, and suppliers. The risk of loss should be placed on the party 
who could most easily guard against it. 


Conclusions of Law 
I therefore render the following conclusions of law: 
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1—The Pilgrim Trust Company is entitled to the preferred lien 
of a valid preferred ship mortgage under the Act. 

2—The General Foods Corporation in undertaking improvements 
on the Frances C. Denehy acted without taking reasonable precautions 
to ascertain the existence of prior encumbrances. 

3—The Commonwealth Ship Supply Co. Inc. is entitled to be paid 
from the fund the amount of its maritime lien incurred prior to March 
2, 1945, the date of its claim being December 16, 1944, in the amount 
of $228.63, in accordance with a stipulation entered into by proctors 
of record. 

4—The Pilgrim Trust Company is entitled to the remaining 
proceeds from the sale of the Frances C. Denehy after the lien of 
Commonwealth Ship Supply Co., Inc. incurred prior to March 2, 1945, 
as aforesaid, has been satisfied. 


William B. Shevory, Boston, Mass., John E. Willey, Portland, 
Me., for libellant. 


Alan L. Bird, Samuel W. Collins, Jr., Rockland, Me., Mark C. 
Candee, New York City, for General Foods Corp., intervenors. 


Sidney W. Thaxter, Portland, Maine, for Commonwealth. 
Ship Supply Co., Inc., and Pier Machine Co., Inc., intervenors. 


Order Confirming Commissioner’s Report. 
CLIFFORD, District Judge. 


This action arose upon the Libel of Pilgrim Trust Company filed 
in this Court on November 17, 1948. 


Reference of the cause was made to Frank M. Coffin, Esquire, as 
commissioner, to hear the evidence of the Libellant and intervenors, 
and to report his findings of fact and conclusions of law as to the 
amount due each of said parties, to determine what part of these 
amounts constituted liens on the Libellee vessel, and to indicate the 
priorities of said liens. The commissioner thereupon made his investi- 
gation, requiring such evidence as to him seemed necessary to sub- 
stantiate the claims made, and submitted his report on the sixteenth 
day of January, A. D. 1950. 


All proctors of record having been personally apprised of the 
contents of said report, it is 


Ordered, adjudged and decreed. 


That the report of said weesammenes ‘be, and iinet is, in all 
respects confirmed and adopted... 





In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Night Deposit Contract Protects Bank from Liability 


Kolt et al. v. Cleveland Trust Co. Supreme Court of Ohio, 
99 N. E. Rep. (2d) 902 


Ohio’s Supreme Court has held that a contract between a night 
depositor and a bank providing that night deposits shall be at the 
sole risk of the depositor is not void as against public policy. 


The provisions of the contract which was upheld appear in italized 
print in the opinion of the court which is printed below. 


Syllabus by the Court 


1. Where circumstances are such that the possession of another’s 
property is attended with unusual risks, the parties dealing as free 
agents may lawfully make any reasonable provision therefor as the 
circumstances justify. 


2. A contract between a bank and a depositor to the effect that 
the latter’s use of the bank’s special night depository facilities shall be 
at his risk is not void as against public policy. 


In each of these similar cases the action was instituted in the Court 
of Common Pleas to recover the-amount of currency and checks which 
the plaintiff claims to have placed in the night depository of the de- 
fendant bank at one of its branch offices on the night of Saturday, 
March 15, 1947, after banking hours. 


In each case the trial resulted in a verdict for the plaintiff. How- 
ever, in one case the court rendered a judgment for the defendant 
non obstante veredicto. 


On appeals to the Court of. Appeals on questions of law the judgment 
of the Court of Common Pleas in one case was reversed dnd a final 
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judgment was rendered for the defendant. In the other case the judg- 
ment for the defendant was affirmed. 

Each case is in this court for review by reason of the allowance of 
the plaintiff's motion to certify the record. 


M. Q. Critchfield and Sol J. Krohn, Cleveland, for appellants. 


McKeehan, Merrick, Arter & Stewart, Sheldon S. Reynolds, and 
Richard C. Weiss, Cleveland, for appellee. 


WEYGANDT, C.J.—<According to the evidence of the plaintiffs they 
jointly used a bag or sack supplied by the defendant bank for the special 


purpose of making its night depository available to customers desiring 
that service. 


This arrangement had been in existence for several years. 

The plaintiffs testified that on the night of Saturday, March 15, 1947, 
they placed a sum of money and several checks in their sack bearing 
the serial number 29. They stated that they took the sack to the 
bank building, opened a small metal door in the outer wall, and placed 


the sack in a chute which sloped downward into a special vault or safe 
inside the bank. , 


According to the evidence the bag was not seen again. 


Two days later on Monday, March 17, one of the plaintiffs went to 
the bank during the forenoon for the purpose of opening the sack and 
depositing the money and checks. The employees of the bank, searched 
for the sack but it was not found. 


The controlling question before this court is the effect of the pro- 
visions of the written contract between the plaintiffs and the defendant 
bank. It reads in part as follows: 


“The undersigned hereby agrees to use the night depository facilities 
only for overnight keeping of sacks, which sacks shall contain nothing 
other than currency or commercial paper, or both, and further agrees 
that a person authorized by the undersigned will call at the bank to 
receive and receipt for said sack (s) on the first banking day following 
each placing by or on behalf of the undersigned of any sack in the night 
chute. Bank shall have no duty or obligation whatsoever to see that 
the contents or any part thereof of any sack is tendered for deposit for 
credit to any account with bank, nor to ascertain the contents or dis- 
position of contents of any sack receipted for by any authorized person. 

“The undersigned expressly understands and agrees that each use 
or attempted use by the undersigned of the night depository facilities 
shall be at the undersigned’s sole risk at all times and further expressly 
understands and agrees that the relationship of debtor and creditor 
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between bank and undersigned shall not arise out of any use: or at- 
tempted use of the night depository facilities, each separate use by the 
undersigned of the night depository facilities being deemed to have 
been completed each time any sack hereinabove listed found in the 
night receptacle by bank is receipted for by any authorized person.” 


The defendant contends that this contract is valid and that it is 
authorized by the provisions of Section 710-110, General Code, which 
read as follows: “A bank may receive on deposit for safe-keeping in its 
vaults and safes, or in the vaults and safes of another bank in this state, 
securities, stocks, bonds, coins, plate, jewelry, books, papers, documents 
and other valuable papers and property, upon such terms and conditions 
as it may prescribe.” 

As to this the Court of Appeals in the majority opinion made the 
following comment: 


“This statute seems broad enough to include the right of a bank 
by contract to provide upon what terms it will make available facilities 
for making deposits in night deposit vaults to be used during the time 
when the bank is not open. But if by strict interpretation it should 
be construed not to extend its provisions to night depositories, this 
section of the General Code of Ohio at least establishes a legislative 
policy to permit banks to enter into contracts limiting common-law 
liability with respect to securities deposited with it for safekeeping in 
its vault. Such a service is one rendered in the interest of a customer 
who would otherwise be compelled to face the risk that attends the 
possession of large sums of money in the night season in the regular 
conduct of his business. 


“Of necessity, no one representing the bank is present when a night 
deposit is made. Whether such deposit has actually been made must 
be established in every event by the evidence of the depositor. It 
would therefore be a very natural position of the bank to take that until 
the sack is actually accounted for by the bank’s clerks in the ordinary 
procedure of accounting for night deposits sacks, such deposits should 
be at the risk of the depositor. Such a contract is not void as against 
public policy.” 

It is not necessary to base this decision on the quoted statute. In 
175 A. L. R., 110, appears the following summary of the pertinent law: 
“The modern development of the law of bailments and its extension to 
many new and varied transactions as a result of the increasing com- 
plexity of today’s commercial relationships is reflected accurately in the 
position She courts take in regard to the exculpatory clauses found so 
frequently in bailment contracts. While the right of the ordinary 
bailee to make a contract exempting him from liability due to his 
negligence or the negligence of his employees is recognized with practical 
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unanimity, a strong tendency to hold such contracts void as violative of 
public policy is noticeable in the decisions of the courts which deal with 
contracts of bailment for hire entered into by. the bailee in the course 
of a general dealing with the public; and this tendency becomes more 
pronounced the more recent the decisions, although there is still. re- 
spectable authority for the view that such provision may be valid 
against all but gross negligence. Bailees of the second type, as this 
term is understood here, are persons who make it their principal business 
to act as bailees and who deal with the public on a uniform and not 
an individual basis as evidenced by the fact that their contracts, as a 
rule, are printed on identification tokens or are posted in their place 
of business. The chief representatives of this type of bailees are owners 
of parcel em, owners of parking places, garagemen, and ware- 
housemen.” 


The plaintiffs rely on the decision of this court in the case of Agri- 
culture Inc. Co. v. Constantine, 144 Ohio St. 275, 58 N. E. 2d 658, 659, 
in which it was held in paragraph three of the syllabus: “Where, at 
the time of bailment and ostensibly for later identification of the bailed 
property, a bailee delivers to a bailor a token or receipt upon which 
conditions are printed purportedly limiting the bailee’s liability, such 
printed conditions becomé no part of the contract of bailment and the 
parties’ remain subject to the usual obligations imposed by law, in the 
absence of anything to indicate that the bailor either expressly or 
impliedly assented to such printed conditions, prior to or contem- 
poraneously with delivery of the property to the bailee.” 


That case is distinguishable from the instant ones in several respects. 
That case involved an individual engaged exclusively in the busines¢ 
of ‘parking automobiles for hire. In that case there was no written 
agreement whose terms were known to both parties, as in the instant 
controversy. In that case the automobile admittedly was delivered 
into the custody of the bailee, while in the instant litigation the de- 
fendant insists that it never received the sack containing the plaintiff's 
money and checks. 


The Court of Appeals was not in error in its view that “where the 
circumstances are such that the possession of another’s property is 
attended with unusual risks, the parties dealing at arm’s length as free 
agents may lawfully make any reasonable provision therefor as the 
circumstances justify.” (Italics added, Ed.) 

Judgments affirmed. 


ZIMMERMAN, STEWART, MIDDLETON, MATTHIAS, and 
HART, JJ., concur. 


TAFT, J., not participating. 
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High Federal Court Upholds Texas Bank’s Lien 
on Accounts Receivable 


Second National Bank of Houston v. Phillips, U. 8. Court of Appeals 
(Fifth Circuit) 189 Fed. Rep. (2d) 115 


The bankrupt had entered into a three year agreement by which 
it assigned its accounts receivable to a Texas bank as security for a 
continued line of credit extended by the banker. Notice of the agree- 
ment was noted on the books of the bankrupt, publicly recorded, and 
the bankrupt was required to account for all receivables collected by 
him. The Federal Court of Appeals upheld the lien of the bank 
ruling that the bank was not required to file a new notice of hen 
every time it changed the form of its loan. The public notice of the 
existence of an arrangement for assigning the receivables wps 
sufficient. 


Thad Grundy, Houston, Tex., for appellant. 


Paul Strong, Houston, Tex., for appellee. 


Before HUTCHESON, Chief Judge, and BORAH and RUSSELL, 
Circuit Judges. 


HUTCHESON, C. J.—The controversy which resulted in this appeal 
began with the filing by the bank, the appellant here, of its intervention, 
claiming a valid lien upon accounts receivable which had been assigned 
as security for a continuing line of credit it had furnished the bankrupt. 


There followed: an answer and counter claim of the trustee, assailing 
the assignments as invalid, and alleging, in the alternative, that peti- 
tioner had two securities and should be required to marshal and first 
exhaust its real estate mortgage; the introduction of documentary evi- 
dence and the extended and undisputed testimony of two witnesses for 
the bank, with none for the trustee; findings and an order of the referee 
holding the claimed liens invalid under Benedict v. Ratner, 268 U. S. 
353, 45 S. Ct. 566, 69 L. Ed. 991, and In re O’Neal Furniture Co., D. C., 
3 F. Supp. 108,! and, in the alternative, that there should be a marshal- 
ing; and a judgment of the district court affirming that order. 


Conceding for the purpose of this appeal, the correctness, for their 
own facts, of the decisions the referee cites and relies on, but insisting 
that not these cases, but Coppard v. Martin, 5 Cir., 15 F. 2d 743 and 
Lindsay v. Rickenbacker, 5 Cir., 116 F. 2d 29, decisions of this court, 


1 Affirmed City National Bank of Beaumont v. Zorn, 5 Cir., 68 F. 2d 566. 
NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §149. 
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are controlling here, appellant points to the undisputed facts completely 
differentiating this case from those the referee relies on. 


These are that, unlike in those cases, (1) the assignment here was 
not a secret, but an open one, carefully noted not only on the books 
and records of assignor and assignee, but, in compliance with Art. 260-1, 
Vernon’s Annotated Civil Statutes, on the public records as well; and 
(2) the assignor here was not left in unfettered possession of the assigned 
accounts to do with them and their proceeds as he pleased, but, on 
the contrary, his possession was limited and circumscribed by agreement 
requiring, among other things, that he either remit the proceeds of any 
accounts collected by him or substitute other accounts therefor. 


Agreeing with appellant, as we do, that the facts of this case are so 
entirely different from those in the Ratner case as to make inapposite 
its citation in support of the judgment below, we find it unnecessary 
to pursue with appellant his inquiry whether it is authoritative, except 
for its precise facts and in the precise state, New York, where it arose. 


It is sufficient for us to note that, as so often happens when a case 
attracting wide notice comes down, the decision in Ratner’s case, at 
first hailed as a fundamentally new discovery and almost treated as a 
statute, operated for a while to set up, especially in the decisions of the 
inferior federal courts as a whole, a stream of tendency which, carrying 
its authority far beyond the boundaries its facts and it holdings, as 
applied to those facts, had set for it, tended to distort its meaning and 
effect, and to overmagnify its influence. 


As inquiry, however, succeeded inertia and reflection mere parroting, 
the tide commenced to turn, and it was seen, as it was not las a funda- 
mentally new and magical discovery setting up an entirely new and 
comprehensive program of general principles for dealing with the assign- 
ment of accounts, but as a decision upon a specific set of facts, each 
fact being given its proper weight and place. So seen, the result was 
that it not only lost its accelerating forward momentum as a general 
regulator of business dealings, but, what with the decisions disapproving 
and statutes enacted to prevent its unwarranted extension, it found itself 
having a hard time holding its own in its narrow sphere.” 


Fortunately in this circuit the Ratner case has never been a fetish. 
Understanding and recognizing it for what it is, a case attaching certain 
consequences, to a certain set of facts, taken as a whole and not as 
to each individual member of that set of facts, this court, in Coppard v. 
Martin, City National Bank v. Zorn, and Lindsay v. Rickenbacker, 
supra, has clearly seen and as clearly pointed out the controlling facts 


2 Cf. Collier on Bankruptcy, 14th Ed., Se. 70.77, Doctrine of Benedict v. Ratner, Ac- 
counts Receivable, p. 1888, particularly at pp. 1895 and 1396. 
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in Ratner’s case and the precise determination made there. Seeing and 
pointing them out, it has kept within reasonable bounds the influence 
of that case upon the law in this circuit? 


Under those decisions and under Ratner’s case, as understood and 
applied in them, the arrangement entered into here by the bank was 
valid, entirely independent of the Texas statute. 


In addition, we are in no doubt that under the Texas Statute 260-1, 
with which appellant was in complete compliance, the assignments were 
completely valid and the judgment holding that they were not must 
be reversed. 


This statute, enacted in 1945 as a part of the general wave of op- 
position throughout the states to the unduly restrictive effect, on the 
extension of business credit of the unauthorized extensions, of the 
Ratner decision, has not yet been construed by the Texas courts. 


Its purpose, however, is clear, its language plain and unambiguous. 
It should, we think, be accorded the meaning it carries.on its face. The 
referee and the district judge, in denying its application, put their denial 
entirely on'the ground that the arrangement, as to the indebtedness for 
the assignment of accounts made in 1948, was a wholly new and different 
arrangement from the one referred to in the assignment notice filed by 
the bank in 1946, and that, for that reason, and that reason alone, the 
1946 filing was ineffective. 


We cannot agree with this view. The undisputed evidence shows: 
that, since 1944, the bank had been furnishing a line of credit designed 
to enable the merchant to continue his business, with the least incon- 
venience to him, compatible with the bank’s safety and security; and 
that, in 1946, after the enactment of the statute, the bank filed its notice 
in compliance with the statute, and in it specifically set out that the 
notice and arrangement were to be effective for three years thereafter. 


The view of referee and court in effect, as it seems to us, that it was 


3In the Coppard case, where the lien was sustained, the court stated: 

“The pledge of accounts receivable of a mercantile business creates a lien, though 
such accounts be retained and collected by the pledgor, and substitutions of future ac- 
counts be authorized... . . 

“However, if the pledgor is not required to make substitutions, but is authorized to 
use the proceeds of accounts as he sees fit, no lien exists. Benedict v. Ratner, 268 U. S. 
358, 45 S. Ct. 566, 69: L..Ed. 991... 

“Martin’s lien was not lost by reason of his failure to reimburse himself out of the 
first moneys received from the sale of goods. The acquiescence of the corporation that 
he reimburse himself out of later receipts amounted to a substitution, and did not result 
in any injury to the general creditors represented by the trustee... .” [15 F. 2d 745.] 
_ . In the Zorn case, where the lien was denied, the court, speaking through the same 
judge, Bryan, with Hutcheson and Walker on the court, said: “It thus appears that the 
bank itself made no collections upon the secured accounts, but redelivered them to the 
furniture company, and that the latter was permitted to make the collections, to apply 
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the duty of the bank to file a new notice, under the statute, every time 
it changed the form of the loan, is not, in our opinion, correct. The 
statute does not require a statement of the contents of the assigned 
accounts or of the contract under which they are assigned, but merely 
of the existence of the arrangement for assigning them. Its purpose is, 
by giving the name and address of the borrower as well as of the lender: 
to give notice to all persons dealing with it of the fact that the debtor 
had assigned, or intended to assign, accounts; and to afford persons deal- 
ing, or intending to deal, with the borrower, adequate opportunity to 
find out the facts as to his situation. 


The assignments were valid, both because the arrangement for them 
was wholly devoid of the vices of secrecy and of the surrender of un- 
fettered possession, condemned by Ratner, and because there was full 
compliance with the Texas statute. The judgment denying validity 
to the assignments was, therefore, wrong and must be revised. 


We are of the further opinion, however, that the referee and the 
district judge were right in their alternative finding that, under the 
doctrine of marshaling, the appellant, as the holder of two liens, ought 
to be required to first resort, for the satisfaction of its debt, to the real 
estate mortgage before resorting to the assigned accounts or their 
proceeds. 

The judgment is, therefore, reversed and the cause is remanded 
with directions to allow appellant’s claim as secured by assignments of 
accounts receivable, but also to frame the decree so as to require appel- 
lant, before resorting to the accounts and their proceeds, to first exhaust 
its real estate mortgage security. 


Reversed and remanded with directions. 


the proceeds as it saw fit, and was not required by the bank to replace the accounts 
which had been collected by other accounts or other collateral security. Under these 
circumstances, the assignment and pledge by the furniture company to the bank became, 
as to other creditors, fraudulent in law and void. Benedict v. Ratner, 268 U. S. 358, 45 
S. Ct. 566, 69 L. Ed. 991; Coppard v. Martin, 5 Cir., 15 F. 2d 748.” [68 F. 2d 566.] 


Finally, in Lindsay’s case, where the lien was sustained, the court, Foster, Sibley and 
Hutcheson, judges, stated: “The case was tried and the witnesses heard by the referee, 
who made findings of fact, substantially as above stated, and also found that no with- 
drawals from the special account were made until accounts of substantially the same 
amounts were assigned to Rickenbacker and that no effort was made to keep the assign- 
ments secret and the bankrupt’s creditors and the mercantile agencies had notice thereof.” 


It then went on to say: “On the question of preference appellant relies princi 
upon Benedict v. Ratner, 268 U. S. 358, 45 S. Ct. 566, 69 L. Ed. 991. In —, 
Martin, 5 Cir., 15 F. 2d 743, we had occasion to consider the Ratner case and other 
es rities Fem peoched ~ conclusion that, under a practically similar state of facts as 
shown in case, the lien was valid and should be recognized. W. 
decision.” [116 F. 2d 30.] a 





TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Duty of Disclosure of Trust Company Investing in Mortgage 
Participations Under Mortgage Already Held by It 


In re City Bank Farmers Trust Co., New York Supreme Court, 
124 N. ¥, L. J. 954 


The court holds that where a trustee invests trust funds in mort- 
gage participations, the bonds and mortgage of which were owned by 
the trustee at the time of the investment, the trustee must disclose 
to the beneficiary its ownership of the underlying mortgage and advise 
the beneficiary that the purchase was a “self-dealing” purchase. Where 
the trustee fails to make such disclosure a prior court accounting 
approving the investments in the participations does bar the senate 
from surcharging the trustee for any loss. 


Co-executrix Compelled to Join in Joint Income Tax Return 


In the Matter of the Estate of Frank J. Floyd, Pennsylvania Orphan’s 
Court of Delaware County, May 2, 1951 


A co-executrix of a decedents’ estate requested her co-executrix to 
join in the execution of a joint income tax return in order to take ad- 
vantage of the income splitting provisions of the 1948 Revenue Act. 
The court granted the order where the refusal of the co-executrix was 
found to be “unreasonable and arbitrary”. 


Separation Agreement Effective to Bar Widow’s Election Against 
Will 


In re Sturmer, New York Court of Appeals, July 11, 1951 


The decedent and his wife had entered a separation agreement in 
which it had been provided that in consideration of a lump sum pay- 
ment to the wife, she would “release and relieve the first party of :and 
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from any and all obligations arising out of the marriage status for her 
support and maintenance or otherwise,” and would accept the lump 
sum payment in full satisfaction “of any and all claims and demands 
of every name, kind and nature, that she may now have, hold or own 
against the said first party hereto, for her support maintenance or 
otherwise, or that.she might or could have, hold or own in the future .. .” 

The court held that the agreement was valid and effective to 
deprive the wife of her right to elect against her husband’s will under 
section 18 of the Decedent Estate Law. 


Gift Tax—lllinois Permits Gift-Splitting Notwithstanding Incom- 
petence of Donor’s Spouse 


Senate Bill 527 of the Laws of 1951, Illinois (1951) 


A recent Illinois statute authorizes the personal representative or 
guardian of a dead or incompetent spouse to consent to gifts made by 
the other spouse so that they may be treated as having been made for 
federal tax purposes one half by the donor and one half of the dead or 
incompetent spouse. The statute also permits joint returns for state 
or federal income tax purposes where one spouse is incompetent or 
dead. 

Since a joint return is not permitted under the statute without the 
consent of the Illinois probate court it seems probable that non- 
residents will not be able to take advantage of the statute by executing 
the gift or the tax return in Illinois. 


Decree Allowing Accounting Invalid for Failure of Notice To 
Minor Notwithstanding Appointment of Guardian Ad Litem 


Reynolds v. Remick, Massachusetts Supreme Judicial Court, June 4, 1951 


In a petition for an accounting in a Massachusetts probate court a 
minor contingent beneficiary under the trust in question was properl;; 
represented by a guardian ad litem but no notice of any form had been 
given the minor child. The court held that the decree allowing the 
accounting was invalid as to the minor for want of jurisdiction over her 
interest in the trust. Since the statute required some form of notice 
as well as the appointment of a guardian ad litem, notice was mandatory 
notwithstanding the fact that it would not appear to serve a useful 
purpose since the beneficiary was only three years old. 
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Right to Change Beneficiary of Insurance Policy by Will 


Stone v. Stephens, Ohio Supreme Court, 24 Ohio Bar 595 


Decedent had two life insurance policies under which he had the 
right to change beneficiaries. His former wife, from whom he had 
been divorced, was beneficiary under the policies. Decedent had made 
no effort to effect a beneficiary change during his lifetime, however, his 
will provided that his grandmother should be beneficiary under the 
policies. The court held that where, as in this case, there was no 
provision in the policy for a change of beneficiary by will the insured 
attempt to make the change in this manner was ineffective and that 
therefore the former wife was entitled to the proceeds payable on 
decedent’s death. 


Oregon Establishes New Rates for Fiduciary Compensation 


The Oregon legislature has established new rates allowable to an 
executor or administrator, which compare with the old rates as follows: 


Rates under prior law New rates under new law 


Size of estate Rate Size of estate Rate 
First $1,000 First $1,000 
Amount over $1,000 and not Amount over $1,000 and not 
exceeding $2,000 exceeding $10,000 
Amount over $2,000 and not Amount over $10,000 and not 
exceeding $4,000 exceeding $50,000 
Excess over $4,000 Excess over $50,000 .............. 


Limitation on Claim Against Estate 


Estate of Kruse, Kansas Supreme Court, 170 Kansas Reports 429 


A creditor filed a claim against an estate just after probate pro- 
ceedings were commenced. Thereafter a new administrator was ap- 
pointed who again published notice to creditors. The creditor did not 
refile his claim and payment was refused by the administrator on the 
ground that the claim was not filed within nine months after the first 
publication of notice as required by the statute. The court held that 
the creditor’s claim should be allowed notwithstanding the fact that 
it was filed prior to the first publication by the second administrator and 
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never again. A claim, therefore, must be presented: not later than nine 
months after the date of the first published notice, regardless of by 
whom made. 


Illegality of Purchase of New Shares of Stock of Company 
Whose Stock Was Part of Original Corpus 


Estate of Brown, New York Surrogate’s Court, 125 N. Y. L. J. 2324-5 


Certain trustees had held since the inception of the trust common 
stock in the United States Steel Company. While the trustees were 
authorized to retain these shares, although improper investments under 
the New York statute as well as under the terms of the trust, they 
exercised subscription rights in 1929 and purchased additional steel 
stock. The court held that the trustees were to be surcharged on the 
loss resulting from the purchase of these additional shares and the 
fact that the original portfolio contained United States Steel common 
stock, which the trustees could properly retain, did not render lawful 
the purchase of additional amounts. 


Necessity of Administration of Property Held By the Entireties 


Attorney General’s Opinion, Florida, July 2, 1951 


The Attorney General of Florida has ruled that where a husband 
and wife hold property as tenants by the entirety no administration 
is necessary as to such property on the death of either of the spouses. 


Trustee’s Investment Powers Determined By Law in Force 
At Time Investment Made 


First Wisconsin Trust Co. v. Pereles, Wisconsin Supreme Court, June 15, 1951 


Testator’s will authorized his trustees to invest “only in securities 
authorized by the laws of the state of Wisconsin for the investment of 
trust funds.” The question presented was whether the “laws” referred 
to by the testator were those in effect at the date of the will, at the 
date of the testator’s death, or at the date when the investment was 
to be made. The could held that the testator intended that his trustees 
be governed by the laws in effect and as amended from time to time; 
therefore the propriety of any investment was to be determined by the 
law in effect at the time the investment was made. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on banks, 
trusts, estates and gifts 


Executors Suit for Refund of Estate Taxes Based on Costs of 
Previous Action 


First National Bank of Atlanta v. Whitehead, U. S. District Court, 
Georgia, August 29, 1951 

The First National Bank of Atlanta, as executor of the estate of 
Conkey P. Whitehead, successfully prosecuted an action for the refund 
of federal estate taxes. In such action the bank did not claim additional 
refunds based on Attorney’s fees incurred in that proceeding, but rather 
persuaded the court to enter the following decree: 

“This judgment is and shall be without prejudice to any right, if 
and which plaintiff may have under existing law to file claim for, sue 
for, and recover additional refund of estate tax on the estate of said 


Conkey P. Whitehead, on the grounds that plaintiff has incurred or 
will incur additional amounts for administration expenses as are allowed 
by the laws of the jurisdiction under which the estate is being admin- 
stered, in addition to such expenses allowed in the calculation of the 


amount of this judgment. . . 

When the bank later brought suit for additional refunds based on 
the costs of the previous litigation the Commissioner contended that 
these refunds should have been claimed in the prior action and were 
now barred. The court held that the decree reserving the question 
of additional refunds was proper where the amount of the attorneys 
fees could not have been ascertained at the time of the previous trial, 
and that such fees were now an allowable deduction. 


Estate Tax—Valuation of Securities Subject to Stock 
Repurchase Agreement 


Salt v. Commissioner, U. S. Tax Court, 17 T. C. No. 13 


At the time of his death decedent owned 4,000 shares in the Graybar 
Corporation which he had purchased for $80,000. Pursuant to an 
agreement restricting the transfer of the shares the Graybar Corporation 
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repurchased the shares from the decedent’s estate at the prearranged 
price of $80,000. The court held that the shares were includible in 
decedent’s estate at a total value equal to the purchase price of the 
repurchase agreement. 


Gift Tax—Annual Exclusion Denied Trust For 
Benefit of Minor 


Rassas v. Commissioner, U. S. Tax Court, 17 T. C. No. 19 


In 1947 Petitioner made a gift in trust for her infant daughter who 
was at the time 19 days old. Petitioner and her husband were trustees. 
Income was payable in the sole discretion of the trustees for the educa- 
tion, support, and maintenance of the infant child. In 1947 and later 
years no income was used for the benefit of the child. The court held 
that the creation of the trust was a gift of a future interest and that 
therefore the Petitioner was not entitled to the $3000 annual exclusion 
under IRC secion 1003 (b) (3). 


Gift Tax—Premiums on Policies Held in Trust 


Pleet v. Commissioner, U. S. Tax Court, 17 T. C. No. 11 


Petitioner’s father had created an unfunded insurance trust in 1934. 
Petitioner as well as various other heirs of the father were beneficiaries 
under the trust. In the year 1935 Petitioner paid the insurance premiums 
on the policies held in trust. The court held that these payments were 
for the Petitioner’s benefit and did not constitute a taxable gift. 


Corporation’s Continuation of Annual Salary Under Contract After 
Death of Employee Held Taxable Income to Widow 


Hatch v. Commissioner, U. S. Court of Appeals, Second Circuit, 
190 Fed. (2d) 254 


A corporation was obligated by contract to pay the estate of the 
decedent $30,000 per year for ten years from the date of his death. 
The contract was given a commuted value for estate tax purposes of 
$243,326.70 upon which an estate tax was paid. The Tax Court held 
that amounts received from the corporation by the estate in excess of 
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$243,326.70, the commuted value of the contract, were taxable income 
to the estate. The Circuit Court agreed that these amounts were 
taxable income, but held that a portion of each installment received 
from the corporation would be taxable income in the same proportion 
that the estate tax valuation bore to the face value of the obligation. 


Income Tax—Deductibility of Embezzlement Loss in Year of 
Discovery 


Stevens-Chislett, Inc. vs. United States, United States District Court, 
Pennsylvania, 98 Fed. Supp. 252 


There are two conflicting views of the law on the deductibility for 
federal income tax purposes of embezzlement losses. The Court of 
Appeals for the Third Circuit in the case of the First National Bank of 
Sharon, Pa. v. Heiner, 1933, 66 F. 2d 925, held that an embezzlement 
occurring in a prior year could not be deducted in the year in which 
it was discovered but must be deducted in the year in which the loss 
occurred. On the other hand, in the case of Boston Consolidated Gas 
Company v. Commissioner of Internal Revenue, 1942, 128 F. 2d 473, 


the First Circuit held that the taxpayer could deduct in the year of 
discovery a loss occasioned by embezzlement of an employee where 
the actual date of occurrence of each separate act of embezzlement 
could not be ascertained. 


In a recent case the Federal District Court of Pennsylvania followed 
the more liberal rule of the First Circuit holding these losses deductible 
in the year they were first discovered. 


Bank’s Admission Fee to Clearing House Not Deductible Expense 
for Federal Income Taxes 


Grace National Bank of New York v. Commissioner, U. S. Court of Appeals 
(Second Circuit), June 25, 1951 


Banker paid a fee of $5000 for admission to The New York Clear- 
ing House Association. This payment is required of all new members 
and is in addition to the periodic assessment made against each mem- 
ber to cover the expenses of the Association. The court held that the 
initial admission fee was a capital expenditure and not deductible for 
federal income tax purposes as an ordinary business expense. 
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Estate Tax: Effect of Trust Company’s Unenforceable Promise 
to Resign 


Slade’s Estate v. Commissioner of Internal Revenue, U. 8. Court of Appeals, 
Second Circuit, 190 Fed. (2d) 689 


The grantor in January 1929 created a formal, irrevocable, inter 
vivos trust under seal. The grantor and the trustee, a New York trust 
company, were residents of New York and the trust was made in New 
York.. The. trust :provided that the income was to go to the grantor 
for life, then to his wife for life and upon her death the remainder was 
to go to various charitable institutions. During the grantor’s life the 
trust could be terminated at. the will of his wife or by resignation of 
the trustee in which cases the corpus reverted to the grantor. The trust 
contained no other provision relating to its amendment, alteration, 
termination or revocation but on the day the trust was created, the 
trustee, in an unsealed letter addressed to the grantor, stated that it 
would resign at the request of the grantor if the latter’s wife pre- 
deceased him. The grantor died on October 4, 1944. His wife, who 
survived the grantor, never exercised her power to terminate the trust 
and the trustee never resigned. The grantor’s executor did not include 
any portion of the trust in the estate tax return. 


In holding that the trust was not includible in the grantor’s estate 
on his death, for federal estate tax purposes, the court stated that as 
originally written the trust was removed from the area of taxability on 
account of a retained reversionary interest by The Technical Changes 
Act. Rejecting the Commissioner’s contention that the letter from 
the trust company modified the terms of the trust and thus made the 
trust taxable the court said: 


“,.. the law of New York is clear that prior to 1936 an instrument 
under seal, § 342 of the Civil Practice Act, could not be modified by an 
unsealed instrument, Cammack v. J. B. Slattery & Bro., Inc., 241 N. Y. 
39, 148 N. E. 781; Lion Brewery of New York City v. Fricke, 204 App. 
Div. 470, 198 N. Y. S$. 491. The law of New York applies to this trans- 
action which occurred-in New York between parties who were residents 
of New York. Section 811 of the Internal Revenue Code refers to a 
“reversionary interest.” What constitutes such an interest must. be 
determined in such a case by local law. Helvering v. Stuart, 317 U. S. 
154, 161-162, 63. S. Ct. 140, 87 L. Ed. 154; Johnston v. Helvering, 2 Cir., 
141 F. 2d 208, 210, certiorari denied Johnston. v. C. I. R., 323 U. S. 715, 
65 S. Ct. 41, 89 L. Ed. 575, As the letter by the trustee was entirely 
unenforceable against it under New York law, no reversionary interest 
was created and the Commissioner’s contention that the trust is taxable 
as part of the grantor’s estate must fail.” 





| INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


Business Forecast 


RECENT Monthly Digest of 

Business Conditions and 
Probabilities, issued by Steven, 
Jordan & Harrison, Management 
Engineers, makes an appraisal of 
the business outlook. This ap- 
praisal is predicated on a decline 
in the amount of “Gross Private 
Domestic Investment” to a $15 
billion annual rate, which rate is 
anticipated by the Council of 
Economic Advisers; on an increase 
in industrial output of only $15 
billion; and on an increase in mili- 
tary expenditures of about $25 
billion. 

Under such conditions, it is esti- 
mated, there would be little, if 
any, deficiency of non-defense sup- 
plies—provided consumer demand 
does not expand appreciably. Al- 
though rising personal incomes 
might produce an increased de- 
mand of at least $15 billion, it is 
stated that heavier taxes on per- 
sonal incomes, credit restrictions 
and increased savings may hold 
consumer purchases to the present 
level or even result in some re- 
duction. : 

It is apparent that most: of the 
consumer wants which resulted 
from shortages in World War II 
have been satisfied; and that con- 
sumers are generally well-stocked. 
Of course, individual attitude to- 
ward spending and saving will be 
important, and will be affected by 
a number of factors — whether 


people believe that serious short- 
ages and price rises are in the 
offing, the inducements for savings 
that are offered by the Govern- 
ment, and general expectations 
with respect to future income and 
taxes. 


Based on the above data regard- 
ing probable Government spend- 
ing and expectations with respect 
to consumer spending, the Digest 
draws the following conclusions: 


“1. Further inflation is unlikely 
in the next six to nine months, 
provided there are not unexpected 
developments. A mild inflation 
thereafter is probable. 


“@. The defense program in- 
sures that the bottom will not 
drop out of business any time 
soon. There will be no deflation 
during the next two years at least. 
There will be a relatively high rate 
of business activity this winter 
and next year. 


“3. The defense program, as 
now planned, will not create acute 
shortages or result in a large in- 
crease in living costs. Some slight 
increase next year is probable. 


“4. QOur.expanding productive 
capacity eventually will outstrip, 
for a time, our capacity to con- 
sume, and we will have a serious 
deflation, possibly in 1953 or 
1954.” 


Another probe into the future 
has been made by Dexter M. 
Keezer, Director of the Economies 
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Department of the Mc-Graw Hill 
Publishing Company. Speaking 
before the Federal Reserve Forum 
at Minneapolis, Mr. Keezer point- 
ed out that American industry is 
carrying out the greatest program 
of capital investment in its his- 
tory. This year, private capital 
outlays are estimated at about 
$20 billion, or $5 billion more than 
the highest expenditure in any 
previous year. But even more 
significant is the fact that this 
year’s record-breaking volume of 
capital expenditures sustains the 
high level of such outlays which 
has been maintained since the end 
of the war. It is noteworthy that 
approximately one-third of the na- 
tion’s total industrial working 
force is engaged in producing and 
installing capital equipment. And 
it is axiomatic that we cannot have 
general prosperity unless that 
large segment of our industrial 
working force is prosperous. 

It is along late in 1952 or in 
1953, states Mr. Keezer, that the 
question of what’s going to happen 
to capital expenditures by indus- 
try becomes commanding. :A high 
level of capital investment is an 
essential ingredient of a business 
boom. So—will something de- 
velop which will make it possible 
to sustain the current level of 
capital outlays? Or, will we have 
a bust in capital outlays and, 
hence, the main ingredient of a 
serious depression? 

According to Mr. Keezer, it is 
probable that some let-down in 
the present boom in investment in 
industrial plants and equipment 
will materialize. But this let- 
down, he believes, would only 


serve to reduce the investment 
level to that prevailing in the years 
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1948 through 1950. In other 
words, outlays for capital expendi- 
tures would be nearer the $15 bil- 
lion experienced of those years 
than the current $20 billion level. 
Nothing in the nature of a collapse 
in capital investment is anticip- 
ated and should such a collapse be 
indicated, it is likely that the Fed- 
eral Government would take steps 
to avoid it. The key question, as 
it appears to Mr. Keezer, is wheth- 
er investment in industrial plant 
and equipment will continue to be 
conducted under private auspices, 
or whether the Federal Govern- 
ment will enlarge its leadership in 
this crucial field. 

It is conceded that not. much 
imagination is necessary to con- 
jure up a rather bleak future for 
private investment in new plant 
and equipment, when the peak of 
the mobilization boom is passed 
some time late in 1952 or in 1953. 
Price controls or excess profits 
taxes, or both, are likely to put a 
big bite on corporate profits—the 
source of funds for the large capi- 
tal outlays of the postwar years. 
No longer with us will be the spe- 
cial inducements (defense amor- 
tization) offered by the Govern- 
ment to expand plant and equip- 
ment. And in quite a few fields, 
the inducement of expanding mar- 
kets will have disappeared. 

On the other hand, it is ob- 
served, while the demand for con- 
tinued expansion of industrial 
capacity will no longer be a factor 
to keep the capital goods indus- 
tries busy and prosperous, large 
outlays may be made for modern- 
ization and general improvement 
of operating efficiency. And this 
latter factor, remarks Mr. Keezer, 
comes as a surprise to many 





people, including some bankers. 
Mr. Keezer summarized his con- 
clusions as follows: 


“1. Investment in new indus- 
trial plant and equipment can con- 
fidently be expected to continue 
at a very high level well into 1952 
and probably into 1953. 


“Q. Thereafter some decline is 
to be anticipated, but 


“3. We have potentials of a 
continuing level of capital invest- 
ment high enough to make its 
essential contribution to a high 
level of general prosperity. 

“4. Whether this level will be 
maintained depends primarily on: 
(a) the amount of enterprise dis- 
played in exploiting possibilities of 
industrial modernization, and (b) 
the provision of adequate funds by 
Federal tax relief and the opening 
up of new sources of investment 
funds, which are now available.” 


Savings Bonds 


William H. Neal, Senior Vice- 
President of the Wachovia Bank 
& Trust Company of Winston- 
Salem, N. C., has made a provoca- 
tive address captioned “What’s 
Right With Savings Bonds?” 
Among other items, Mr. Neal ex- 
amines the contention that the 
Savings Bond holder has not re- 
ceived a square deal because the 
1941 dollar is worth only about 50 
cents today. 

With respect to this criticism, 
Mr. Neal points to one readily ap- 
parent fallacy—the $58 billion of 
Savings Bonds now outstanding 
were not all purchased in 1941; 
they were purchased over a period 
of 10 years and, therefore, the 
proper dollar values to use in com- 
parison with present purchasing 
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power is the average of the 1941- 
1951 period. Furthermore, much 
of the 1941-1951 decline in the 
dollar resulted from the necessity 
of fighting a war of survival, and 
this was the price which had to 
be paid. As a matter of fact, if 
billions of dollars had not been 
channeled away from the spending 
stream into the reservoir of War 
Bonds, the decline in purchasing 
power would have been even 
greater. 

Another important considera- 
tion is obvious. Had no Savings 
Bonds been available for purchase, 
many millions of bondholders— 
especially those on the payroll 
plan—would simply have spent 
their wages and now would have 
little or nothing to show for their 
labors. It must also be remem- 
bered, as Mr. Neal observes, that 
this 50 cent dollar criticism applies 
also to other forms of savings. It 
applies to the dollars in savings 
accounts, in checking accounts, in 
life insurance and in pension funds. 
The answer, of course, is not to 
reduce life insurance protection 
but to buy more; not to put fewer 
dollars in savings accounts but to 
increase those accounts; not to buy 
fewer Savings Bonds but to buy 
more. 

Hedging against inflation, it is 
remarked, is at best a tricky and 
highly uncertain maneuver. Its 
success is predicated on buying the 
right thing at the right time and 
selling at the right time. It is 
conceded that the selective buying 
of certain equities and real estate, 
and proper diversification, are ac- 
cepted principles of good invest- 
ment procedure. However, the 
experienced investor seeks to pro- 
tect himself against a host of con- 
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tingencies, including possible fu- 
ture deflation. And, in this con- 
nection, it is quite possible that 
one, three or five years hence may 
witness a rise in purchasing power. 
Since Savings Bonds do not de- 
cline in market price, they pro- 
vide the best possible hedge 
against inflation. 

Mr. Neal does not believe that 
a higher interest rate on Savings 
Bonds, to make them more attrac- 
tive, is required. Such a higher 
rate, he comments, would stimu- 
late some additional buying by 
large investors, but it would not 
necessarily bring an increase in 
general demand. “A better rate 
makes a better selling bond pack- 
age,” says Mr. Neal, “but the 
package we now have—with 2.9 
per cent on E bonds, a guarantee 
against decline in dollar value, and 
quick availability in cash—is stil] 
a good package. From the begin- 
ning, Savings Bonds have enjoyed 
certain advantages over other is- 
sues of Government bonds; these 
advantages should be maintained.” 
Savings Bonds, he emphasizes, are 
still the world’s safest buy in 
bonds. 

On the other hand, Professor 
Sumner H. Slichter of Harvard 
University believes that Savings 
Bonds should be made more at- 
tractive, particularly in view of 
the Government’s financial re- 
quirements over the next two 
years. For one thing, the Har- 
vard economist suggests that Sav- 
ings Bonds bear a rate of interest 
sufficiently attractive to compen- 
sate buyers for the possible loss of 
purchasing power of their principal 
And in order to discourage the 
purchasing of these new securities 
out of capital rather than income, 
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it is recommended that the amount 
of purchase by any individual be 
limited; it is also recommended 
that the bonds be made non-nego- 
tiable and non-redeemable—except 
for special reasons—within five 
years Professor Slichter feels that 
an interest rate of around 4 per 
cent would probably be sufficient 
to induce a good many buyers to 
risk a possible loss in the purchas- 
ing power of their principal. After 
all, a 4 per cent rate on a relatively 
non-liquid security should not be 
compared with a rate of 2 or 21/4, 
per cent on a highly liquid asset. 


Another suggestion of Profes- 
sor Slichter’s is that the Govern- 
ment issue a bond with some of the 
characteristics of common stocks. 
Such a bond would fluctuate in 
price along with the rise and fall 
in the general price level and 
would be redeemable after five 
years in a fixed amount of pur- 
chasing power, and not in a fixed 
number of dollars. Such a bond, 
he notes, would have the impor- 
tant characteristic of being defla- 
tionary in times of inflation and 
inflationary in times of deflation. 
This is based on the theory that 
people would hold on to the bonds 
as long as they expected prices to 
rise, and that some people would 
convert them into cash when they 
anticipated a fall in prices. “In 
other words,” states Professor 
Slichter, “its inflationary and de- 
flationary effects would be exactly 
the opposite of the present E 
bonds. The E bonds have been 
an inflationary influence since the 
outbreak of fighting in Korea be- 
cause the fear of higher prices 
caused redemptions of the bonds 
to exceed purchases by about a 





billion dollars. Fear of higher 
prices would cause a purchasing 
power bond to be held, not con- 
verted into goods.” 

Institutional investors such as 
savings banks and insurance com- 


panies—that make investments 
against fixed dollar liabilities and 
wish the maximum interest obtain- 
able—would not find a purchasing 
power bond attractive and should 
not be offered such an issue. But 
such a bond would be a boon to 
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many thousands of individual 
savers, says Professor Slichter. 
Such savers, he declares, find 


themselves heavily invested in as- 
sets that lose in purchasing power 
as prices rise. Such savers are 
seeking to diversify their port- 
folios but are not in a position to 
buy real estate; also, in view of the 
small new issues of common stock, 
they cannot go into the stock mar- 
ket in large numbers without bid- 
ding up prices. 








Total Bank Resources Larger By $9,829,147,000 


Total resources of the nation’s banks increased $9,829 million to 
$190,917 million in the twelve months ended June 30 last, according to 
figures appearing in the final 1951 edition of the Rand McNally Bankers 
Directory. 

Loans and discounts totaled $64,897 million, as compared to $52,774 
million a year earlier, an increase of $12,123 million. Bank holdings 
of U. S. government securities were $69,214 million, as compared with 
$77,723 million, a reduction for the year of $8,509 million. 

Total capital accounts reported were $14,987 million, an increase 
of $881 million. The various classes of capital funds participated in 
_ the gains as follows: 


Increase Total 
Capital $148,395,000 $3,772,524,000 
Surplus $383,166,000 7,321,478,000 
Und. Prof. & Reserves 349,622,000 3,893,534,000 


Deposits showed an increase for the year of $8,520 million, making 
the total for June 30, 1951, $174,092 million. 

The recapitulation showed 32 fewer national banks in operation 
than on the same date a year ago, while the number of state banks and 
private banks showed gains of three and five, respectively. The num- 
ber of other banking institutions decreased by seven, reducing the 
total to 14,744, a net decrease of 31 from the 14,775 of the previous year. 

The number of national, state and other branch banks in operation 
increased by 318 to a total of 5,401. Of this number, national banks 
accounted for 156 and state banks for 154. 
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URGENT — BANKERS 
and BANK TELLERS 


You have never read a book that could 
compare with this for complete infor- 
mation about the bank teller, his job, 
his future. Every practical banker and 
bank teller will want to get his copy 
now. 


Today’s bank teller should understand the 
importance of his job and the opportunities 
it holds for the future. Here is a new book 
that covers the everyday problems of the teller, the necessity for a broad, 
careful banking education, and the ways to develop executive ability. This 
book is indispensable to the ambitious teller; it places at his fingertips more 
information about his field than has ever before been compiled. 


THE BANK TELLER 


His Job and Opportunities 
By Edgar G. Alcorn 





Yet this comprehensive book is not limited in scope to bank tellers. It can also 
serve as a guide for bank executives who want to know how to select the right man for 
the all-important job of teller, and how to train him in the most efficient and profitable 
manner for advancement in his field. Both teller and banker who realize the respon- 
sibility, to the bank and the public, that accompanies this job will want to read, then 
study, this book. Only a glance will reveal how thoroughly and clearly every phase 
of the bank teller’s work, department, and opportunities are discussed. Send for this 
valuable book today. The first edition is limited in number. If you do not feel satis. 
fied with the book, return it in five days and pay nothing. 


Among the complete subjects you'll 


find featured: ° ° " 
* stepping stones that develop execu- Mail This Handy Coupon 1 oday 
tive ability Se ee 
© training tellers to give information | 


Bankers Publishing Company 


to the public : i 
* teller influence outside of the bank ae oto ae ee — 
e teller salesmanship n me corn 8 € an er: 1 Oo 
e different types of accounts and Opportunities. If it meets with my approval 
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how the bank can help the teller I will mail you $3.50 within five days. Otherwise, 
minimios check lenses lr may return it within five days and pay nothing. 

® examination of checks 

¢ combining paying and receiving de- = bea best tabu els Race busais sual iiec oc esbcncatencacieeaaauasacien | 


partments 
* machines that eliminate errors, re- = ere eS Te | 
ack cian, ne ee a ener = 
teller’s service | 
© our monetary system —«-—-_—s« tty, and State 0. -eeeeecsesesssessnnnnancnnncecceseeneeenennananstes 
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NEW .- completely revised 1949 edition! 


ENCYCLOPEDIA OF 
BANKING AND FINANCE 


By Glenn G. Munn 


Completely Revised By 
F. L. GARCIA 


Registered Investment Adviser, registered with the Securities 
and Exchange Commission under the Investment Advisers 
Act of 1940; member, New York Society of Security Ana- 
lysts; financial writer; author, “How to Analyze a Bank 
Statement”; 18 years of diversified experience in banking 
and security analysis and investment counsel. 


ERE, in one compact volume, 

is the gist of hundreds of books 
on every phase of banking and 
finance. In authoritative, quick 
reference form, it offers busy bank- 
ers and financial executives just 
the information they need to an- 
swer the questions that arise in 
their daily work. 

The book contains a tremendous 
amount of organized information: 
clear explanations of over 3,500 
subjects; resumes of banking laws; 
and discussions of every topic con- 
cerned with banking and finance. 


It answers hundreds of 
questions like these: 


What was the debt of the Federal 
Government for each year from 
1789? 

What is the difference between guar- 
anteed and preferred stock? 

At what times has the United 


ard? 

How does deposit insurance work? 

What was the national income in 
any given year? 

Can a “stop” be placed on the trans- 
fer of a stock? 

How long does it take money to 








Completely Revised 

For years this book has been the 
standard reference work in its field. 
In previous editions thousands of 
copies have been sold. This new 
edition discusses scores of new sub- 
jects, and elaborates or revises 
those which have already appeared. 


Convenient Arrangement 


The Encyclopedia is arranged 
alphabetically’ by subject, thus 
providing an automatic index. 
Cross-referencing is widely em- 
ployed. The reader is therefore 
assured of having access to all 
phases of the subject—and in a 
minimum of time. 

Everyone connected with bank- 
ing or finance will find this book 
an indispensable working tool. 


Mail This Handy Coupon Today 


States abandoned the gold stand- [_ SE 2 ES a, a am = 


Bankers Publishing Company 

465 Main St., Cambridge 42, Mass. 
Send me a copy of Encyclopedia of Banking 
and Finance. If it meets with my approval 
I will mail you $12.00 within five days. Other- 
wise I may return it within five days and pay 


double itself at 6 per cent com- nothing. 
pound interest? At 4 per cent? " 
What are the advantages of issuing ji, SARE Ey OEE eR Se TR HD eR ROUT PODS ES 
serial bonds? | 
Are there any bonds totally exempt co oacce ceca ce ian satel saach Windsoennainciaintsssolee, 
from both Federal and state taxes? 
Are any stocks on the New York ‘ 
Stock. ides aakiidy io: tee | ii aia i cnet | 


than 100-share lots? 
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Lieutenant Frederick Henry of Clin- 
ton, Oklahoma—Medal of Honor for sacrificing himself to save his 
platoon in combat near Am-Dong, Korea, September 1, 1950. When the 
platoon could no longer hold its position, Lieutenant Henry ordered 
the men to pull back. But someone had to stay behind to provide cover- 
ing fire. He chose to be that man, and was lost. 

Always remember this—Lieutenant Henry offered his life for more 
than just a small platoon in far-away Korea. It was also for America. 
For you. 

Isn’t there something you can do when this man did so much? Yes, 
there is. You can help keep the land he loved solid and strong and 
secure. You can do a job for defense . . . by buying United States 
Defense* Bonds, now! For your bonds give your country greater 
strength. And a strong America is your best hope for peace and free- 
dom—just as it was his. 

Defense is your job, too. For the sake of every man in service, and 
for yours, start buying more United States Defense Bonds now. 


Remember when you’re buying where you work, or the Bond-A- 
bonds for defense, you’re also Month Plan where you bank. For 
building personal cash savings. your country’s security, and your 
So join the Payroll Savings Plan own, buy U. S. Defense Bonds! 


*U,.S. Savings Bonds are Defense Bonds - Buy them regularly! 


The U. 8S. Government does not pay for this advertisement. It is donated by this 
publication in cooperation with the Advertising Council and the Magazine 
Publishers of America as a public service. 





